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SECURITIES ACT OF 1933 
Release No. 6031A/March 19, 1979 


In the Matter of 


MCDERMOTT, WILL & EMERY PROFIT-SHARING 
PLAN AND TRUST 

111 West Monroe Street 

Chicago, IL 60603 


(18-13) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(a)(2) OF THE ACT FOR AN ORDER 
EXEMPTING FROM THE PROVISIONS OF SECTION 5 
OF THE ACT INTERESTS OR PARTICIPATIONS 
ISSUED IN CONNECTION WITH THE MCDERMOTT, 
WILL & EMERY PROFIT-SHARING PLAN AND TRUST 


ERRATA: 


Page 2 of the above-captioned Notice erroneously 
described the McDermott, Will & Emery plan as a 
pension benefit plan instead of a profit-sharing plan. 


Page 4 of the Notice stated that an order disposing of 
the matter would be issued following March 27, 1978; 
the date should have been stated as March 27, 1979. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6037/March 19, 1979 


In the Matter of 


LORD, BISSELL & BROOK RETIREMENT PLAN 
115 South LaSalle Street 
Chicago, IL 60603 


(18-39) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE LORD, 
BISSELL & BROOK RETIREMENT PLAN 
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NOTICE IS HEREBY GIVEN that Lord, Bissell & Brook 
(hereinafter referred to as “Applicant” or the “Firm”), 
a law firm organized as a partnership under the laws 
of the State of Illinois, has, by letter dated February 
23, 1979, applied for an exemption from the 
registration requirements of the Securities Act of 1933 
(the “Act”) for participations or interests issued in 
connection with the Lord, Bissell & Brook Retirement 
Plan (the “Plan”). All interested persons are referred 
to that document, which is on file with the 
Commission, for the facts and representations 
contained therein, which are summarized below. 


Applicant’s Plan provides that all employees paid on 
salaried basis and partners of Applicant are eligible 
for participation in the Plan as of the first day of the 
month following or coincident with becoming an 
employee, provided employment is commenced with 
Applicant prior to attaining age sixty (60). The Plan is 
of the type commonly referred to as a “Keogh” plan, 
which covers persons (in this case, certain of 
Applicant’s partners and employees), some of whom 
are “employees” within the meaning of Section 
401(c)(1) of the Internal Revenue Code of 1954 (the 
“Code”). It therefore is excepted from the exemption 
provided by Section 3(a)(2) of the Act for interests or 
participations in certain employee benefit plans of 
certain employers. Section 3(a)(2) of the Act provides, 
however, that the Commission may exempt from the 
provisions of Section 5 of the Act any interests or 
participation issued in connection with a pension or 
profit-sharing plan which covers employees, some or 
all of whom are employees within the meaning of 
Section 401(c)(1) of the Code, if and to the extent that 
the Commission determines this to be necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicant represents that the Plan was originally 
established effective January 1, 1968, as a defined 
benefit plan for all full-time employees and partners of 
Applicant. The Plan and related trust were restated 


effective January 1, 1976, to conform with the 
requirements of the Employee Retirement Income 
Security Act of 1974 (“ERISA”) to which the Plan is 
subject. The Internal Revenue Service has issued a 
determination letter to the effect that the Plan and 
trust agreement, as amended to date, continue to 
meet the requirement of Section 401(a) of the Code. 


Applicant states that, under the Plan, Applicant 
contributes to the Trustee amounts which are 
sufficient to fund the Plan on an actuarially sound 
basis and meet the minumum funding requirements 
for defined benefit plan under ERISA. In addition, 
each participant under the Plan is permitted to make 
voluntary contributions in an amount not less than 
one per cent (1%) nor more than ten per cent (10%) of 





earnings (not in excess of $100,000) from Applicant 
for each calendar year. The amount of voluntary 
contributions by participants during each fiscal year 
of Applicant is also limited as required by Section 415 
of the Code. 


Applicant states that the assets of the Plan are to be 
held by the Trustee pursuant to a trust agreement 
between the Trustees and Applicant. Presently, three 
partners of Applicant are acting as Trustees. The Trust 
agreement contemplates that there will be one fund 
which may be segregated into one or more accounts 
for investment purposes. The Trustee may direct the 
investment of the fund itself or appoint an investment 
manager to manage all or a _ portion of the trust fund. 
The trust agreement also provides that all or part of 
the trust fund may be segregated into custodial 
accounts at a bank. Presently, The Northern Trust 
Company of Chicago, Illinois has been designated as 
investment advisor and custodian to hold and maintain 
substantially all of the Plan’s assets in a single 
segregated fund, except assets invested on a 
short-term basis by the Trustee for the purposes of 
paying current benefits. The Trustee is responsible for 
establishing a funding policy which will encompass 
the trust fund’s short-term and long-term goals for 
income and appreciation. 


Applicant states that it maintains substantial 
administrative control over the Plan. The Plan is 
administered by Applicant’s Pension Committee (the 
“Committee”), appointed by the partners of Applicant 
and consisting, as presently constituted, of three 
partners of Applicant. The Committee is responsible 
for the day-to-day administration of the Plan, 
including the making and enforcement of rules 
interpreting and construing the Plan in regard to all 
questions of eligibility, the status and rights of 
participants, beneficiaries and other persons affected 
thereunder, and the disbursement of benefits. 


The Plan authérizes the Trustee to invest in collective 
or commingled funds containing assets, other than 
assets of the Plan, which are from plans described in 
Section 401(a) and exempt from tax under Section 
501(a) of the Code. Since the inception of the Plan, 
the assets of the trust fund have not been 
commingled in a collective investment medium with 
the assets of other employers, the Trustee has 
expressed that it has no intention of commingling 
trust assets, and the Applicant has no intention of 
requesting the Trustee to do so. 


Applicant states that it has employed independent 
experts to provide investment advisory and other 
consulting services with respect to the Plan. The 
Committee has authority to employ actuaries, 


accountants and other experts to assist in the 
administration of the Plan. The Firm has for many 


years engaged the services of Compensation & 
Capital, Inc. to furnish actuarial consulting services 
and Alexander Grant & Co. to provide accounting 
service for employee benefit plan matters. Also, The 
Northern Trust Company has been appointed 
investment advisor and custodian to provide 
investment advisory services and to maintain the 
assets of the Plan. 


Applicant further submits that as an “employee 
pension benefit plan” within the meaning of ERISA, 
the Plan is subject to certain reporting and disclosure 
requirements. Furthermore, Applicant is engaged in 
furnishing legal services of a type which necessarily 
involve financially sophisticated and complex matters 
and, for that reason as well as the extensive 
administrative control over the Plan maintained by 
Applicant, is able to represent adequately its interests 
and those of its employees. 


Finally, Applicant states that the Plan is not a uniform 
prototype or master plan designed to be marketed by 
a sponsoring financial institution or promoter to 
numerous unrelated self-employed persons. The Plan 
was was prepared by attorneys of Applicant and 
covers only employees and partners of Applicant. 


Appicant contends that the exemption from 
registration under Section 3(a)(2) of the Act would 
clearly be available if Applicant were incorporated, for 
there would be no Section 401(c)(1) employees. 
Applicant argues that merely because Applicant is 
unincorporated is no reason for subjecting such 
interests or participations to the registration 
requirements of the Act. Similarly, if partners of 
Applicant were excluded from participation, the 
exemption would again be clearly available. There 
would seem to be no policy basis for requiring 
registration simply because the principals responsible 
for establishing and administering the Pian, that is, 
the partners, are included as participants. 


Applicant concludes that under the circumstances, 
granting the requested exemptive order would be 
appropriate in the public interest, consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 11, 1979, at 5:30 p.m. 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
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such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit, or in the case of an attorney 
at law, by certificate) shall be filed contemporaneous- 
ly with the request. An order disposing of the 
application will be issued as of course following April 
11, 1979, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6038/March 22, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10634/March 22, 1979 


Registration of an Indefinite Number of Investment 
Company Shares 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rule. 


SUMMARY: The rule amendment specifies the 
number of copies of the notice required to be filed 
annually by issuers registering securities pursuant to 
the rule, and requires that the file number of the 
appropriate registration statement appear below the 
notice caption. 


EFFECTIVE DATE: April 21, 1979 


FOR FURTHER INFORMATION CONTACT: Steven 
M.. Felsenstein, Esq., Division of Investment 
Management, U.S. Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington D.C. 
20549 (202) 376-8049. 
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SUPPLEMENTARY INFORMATION: On November 3, 
1977 the Commission adopted! Rule 24f-2 [17 CFR 
270.24f-2] pursuant to Sections 24(f) and 6(c) of the 
Investment Company Act of 1940 (“1940 Act”) [15 
U.S.C. 80a-24(f) and 80a-6(c)] to allow certain issuers 
to register an indefinite number of securities under 
the Securities Act of 1933 (“1933 Act”) [15 U.S.C. 77a 
et seq.]. The rule requires that an issuer utilizing its 
provisions must file an annual notice indicating the 
number of securities actually sold pursuant to the rule 
during the issuer’s preceding fiscal year. 


This amendment is based on the Commission’s initial 
experience in administering the rule, which indicates 
that an insufficient number of copies of the notice are 
being filed, and that appropriate file numbers are not 
indicated thereon. The amendment requires that the 
issuer file five copies of each such notice, at least one 
of which shall be manually signed. The amendment 
also requires that the file number of the 1933 Act 
registration statement as to which the notice is filed 
appear below the caption of the notice. These 
procedural requirements will facilitate the Commis- 
sion’s accurate and efficient handling of these 
notices. 


CONCLUSION: The Commission has determined 
that the amendment to the rule is necessary for the 
accurate and efficient administration of the rule, 
imposes no substantive burden on issuers, and 
further finds that it is unnecessary to solicit public 
comment on the amendment, and for such reasons 
the amendment is adopted without prior notice and 
solicitation of public comment. 


In consideration of the foregoing, Chapter II of Title 17 
of the Code of Federal Regulations is hereby amended 
by the amendment of Section 270.24f-2(b)(1), as set 
forth below. 


Section 270.24f-2(b)(1) is amended to read as follows: 
§270.24f-2 Registration under the Securities Act of 


1933 of an indefinite number of certain investment 
company securities. 


* * 





1 Release No. 33-5881, 
November 9, 1977]. 


iC-9989 [42 FR 58400, 


2 Section 553(b)(A) and (B) of the Administrative 
Procedure Act [5 U.S.C. 553(b)(A) and (B)] provides 
that the Commission need not give public notice of a 
proposed rulemaking when the agency finds the 
matter is a rule “of agency organization, procedure, or 
practice,” or finds such notice ‘impracticable, 
unnecessary, or contrary to the public interest.” 





(b)(1) If an issuer has filed a registration statement 
or post-effective amendment with a declaration 
authorized by paragraph (a)(1) of this section, it shall, 
with respect to such registration statement and within 
six months after the close of any fiscal year during 
which such declaration was in effect, file five copies 
of a notice (“Rule 24f-2 Notice”), at least one of which 
shall be manually signed, containing the following 
information: 


(i) the fiscal year for which the notice is filed; 


(ii) the number or amount of securities of the same 
class or series, if any, which had been registered 
under the Securities Act of 1933 other than pursuant 
to this section but which remained unsold at the 
beginning of such fiscal year; 


(iii) the number or amount of securities, if any, 
registered during such fiscal year other than pursuant 
to this section; 


(iv) the number or amount of securities sold during 
such fiscal year; and 


(v) the number or amount of securities sold during 
such fiscal year in reliance upon registration pursuant 
to this section. The notice shall be accompanied by 
an opinion of counsel indicating whether the 
securities the registration of which the notice makes 
definite in number were legally issued, fully paid, and 
non-assessable. Such notice shall be filed by letter 
captioned “Rule 24f-2 Notice for [name of registrant), 
shall show under such caption the file number of the 
registration statement of the issuer under the 
Securities Act of 1933 for which such notice is filed, 
and shall be accompanied by the additional filing fee, 
if any, specified in paragraph (c) of this section. 


(Section 24(f) of the Investment Company Act of 1940) 
[15 U.S.C. 80a-24(f)] 


(Section 6(c) of the Investment Company Act of 1940) 
{15 U.S.C. 80a-6(c)] 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6039/March 22, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15669/March 22, 1979 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20967/March 22, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10635/March 22, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 670/March 22, 1979 


MISCELLANEOUS AMENDMENTS 
AGENCY: Securities and Exchange Commission. 
ACTION: Miscellaneous amendments. 


SUMMARY: This document sets forth miscellaneous 
amendments of a technical or editorial nature and 
removes certain obsolete provisions from Title 17 of 
the Code of Federal Regulations. 


EFFECTIVE DATE: March 22, 1979. 


FOR FURTHER INFORMATION CONTACT: George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549, (202) 755-1160. 


SUPPLEMENTARY INFORMATION: Since these a- 
mendments are technical or editorial in nature, it is 
found that prior notice and public procedure are 
unnecessary. Accordingly, Chapter Il of Title 17 of the 
Code of Federal Regulations is amended as follows: 


PART 210—FORM AND CONTENT OF FINANCIAL 
STATEMENTS, SECURITIES ACT OF 1933, SECURI- 
TIES EXCHANGE ACT OF 1934, PUBLIC UTILITY 
HOLDING COMPANY ACT OF 1935, INVESTMENT 
COMPANY ACT OF 1940, AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975 


Section 210.4-01 is amended to read as follows: 
§210.4-01 Application of §§210.4-01 to 210.4-08. 
Sections 210.4-01 to 210.4-08 shall govern the 
presentation of consolidated and combined financial 


statements. 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


1. In §240.16b-7 paragraph (c) is amended by 
deleting the word “security” and inserting the word 
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“sale” in lieu thereof immediately preceding the 
parenthetical phrase “(Other than a sale ***)”. 


2. The provisions of §§240.12f-7, 240.1293-1, 
240.17f-2(T), and 240.17Ac2-1(T) have expired and 
they are hereby deleted. 


PART 275—RULES AND REGULATIONS, 
MENT ADVISERS ACT OF 1940 


INVEST- 


The provisions of §275.206A-1(T) have expired and it 
is hereby deleted. 


George A. Fitzsimmons 
Secretary 


March 22, 1979 





SECURITIES ACT OF 1933 
Release No. 6040/March 22, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15670/March 22, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10636/March 22, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 671/March 22, 1979 


AGENDA OF CERTAIN REGULATORY MATTERS 
AGENCY: Securities and Exchange Commission. 


ACTION: Publication of Commission Agenda. 
SUMMARY: The Securities and Exchange Commis- 
sion has determined to publish a listing of anticipated 
major rulemaking and related regulatory matters likely 
to be considered by the Commission during the 
balance of 1979. 


FOR FURTHER INFORMATION CONTACT: Christine 
Delaney, Office of the Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, (202) 755-1160. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission has traditionally been 
sensitive to the need to broaden public participation 
in the Commission’s regulatory processes and to 
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promote public understanding of the Commission's 
work. Consistent with that policy, the Commission 
has determined to publish the following agenda of 
anticipated major rulemaking and related regulatory 
matters likely to be considered by the Commission 
during the balance of 1979. 


This agenda is based upon Commission priorities at 
the time of publication. Because the Commission 
must respond to developments in the capital markets, 
changes in economic conditions, new Congressional 
priorities and similar circumstances not readily 
predictable, this agenda is not necessarily definitive. 
Additionally, this agenda does not include matters 
which, although under consideration, have not yet 
evolved to a point in the deliberative process where 
public Commission action may be anticipated. 
Accordingly, while the Commission believes that the 
information set forth herein should be of substantial 
benefit to those with an interest in the Commission’s 
work, persons affected by Commission action should 
not rely solely upon this agenda for guidance. 


* * * 


A. Significant Initiatives in the Areas of Capital 
Formation and Corporate Disclosure 


1. Tender Offer Rule Proposals. The Commission 
has recently proposed rule which would provide 
specific filing and disclosure requirements, and 
additional substantive regulatory protection for public 
investors with respect to certain cash tender offers 
and exchange tender offers. In addition, these 
proposals embody antifraud provisions which would 
apply to all tender offers. The Commission intends to 
consider the proposed rules as soon as possible 
following completion of the staff’s analysis of the 
public comments. The public comment period expires 
March 30, 1979. For further information, see 
Securities Act Release No. 6022. (February 5, 1979) 
(44 FR 9956). 





In that regard, Chairman Williams, in a letter dated 
January 9, 1979, to Douglas M. Costle, Chairman of 
the U.S. Regulatory Council, stated that the 
Commission was presently preparing a regulatory 
agenda and that a copy would be provided to the 
Regulatory Council. A copy of that letter, along with 
an accompanying memorandum detailing the 
Commission’s recent efforts to implement regulatory 
reforms is on file under the title “Commission 
Regulatory Reform Initiatives,” and available for 
public inspection at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 





2. Proposed Rules Concerning Activities of Public 
Companies Which Seek to Become Private Corpora- 
tions. The staff of the Commission is presently 
studying certain rule proposals, on which public 
comment was solicited during 1977, with respect to 
“going private” transactions. These proposals would 
create disclosure requirements and other substantive 
regulations where such transactions involve tender 
offers, and possible antifraud regulations based, in 
part, upon the fairness of the transactions to public 
shareholders. The Commission will consider whether 
to adopt the propsoed rules upon the completion of 
the staff's study. For further information, see 
Securities Exchange Act Release No. 14185 
(November 17, 1977) (42 FR 60090). 


3. Small Business Capital Formation. The Commis- 
sion has recently concluded a series of public 
hearings, held at various locations throughout the 
country, which were designed to examine the effects 
of the Commission’s rules and regulations on the 
ability of small businesses to raise capital. Several 
important initiatives have already been implemented 
by the Commission, and the staff is presently 
studying additional proposals which include simpli- 
fied registration forms for small issues of securities 
and the easing of certain restrictions under Regulation 
A. The Commission will, over the next several 


months, consider these and other proposals resulting 


from the staff’s comprehensive analysis of the views 
expressed at the public hearings. For further 
information, see Securities Exchange Act Release 
Nos. 14529 and 14530 (March 6, 1978) (43 Fr 10876 
and 10888). 


4. Corporate Governance. |n April 1977, the 
Commission announced a comprehensive study of the 
difficult issues relating to corporate governance and 
corporate accountability. During 1978, the Commis- 
sion conducted hearings in four cities concerning 
ways in which corporate accountability could be 
strengthened and shareholder participation in 
corporate governance could be enhanced. The 
Commission subsequently proposed, and recently 
adopted in modified form, rules to expand and 
supplement disclosures made to shareholders in 
proxy statements. These rules are intended to provide 
investors with enhanced information on the structure, 
composition and function of corporate boards of 
directors. 


The Commission anticipates that a staff report on 
corporate governance issues will be completed prior 
to the close of 1979. Following publication of this 
report, the Commission will consider what further 
action, if any, is appropriate. For further information, 
see Securities Exchange Act Release No. 15384 
(December 6, 1978) (43 FR 58522). 


5. Projections. The Commission has proposed for 
public comment a rule which would provide a 
“safe-harbor” from liability under the Federal 
securities laws for certain management projections of 
revenues, income and earnings per share. The 
Commission will consider the proposed rule after the 
staff has completed its review of the public 
comments. For further information, see Securities Act 
Release No. 5993 (November 7, 1978) (43 FR 53251). 


6. Form 10-K. In its report to the Commission in 
November 1977, the Advisory Committee on Corporate 
Disclosure recommended revisions to the present 
annual report filed pursuant to the Securities 
Exchange Act on Form 10-K. The Commission 
subsequently published a release requesting com- 
ments on Form 10-K and on the proposed revised 
format recommended by the Advisory Committee. The 
Commission will consider appropriate revisions to the 
Form after the staff has reviewed the public 
comments. For further information, see Securities 
Exchange Act Release No. 15068 (August 16, 1978) 
(43 FR 37460). 


B. Significant Initiatives Affecting Regulation of the 
Securities Markets and the Securities Industry 


1. Rule 15¢c3-1. The staff is presently studying the 
possibility of proposing amendments to Rule 15c3-1 
under the Securities Exchange Act, the ‘“net-capital 
rule,” and expects to make recommendations for 
revisions to the Commission during 1979. 


2. National Market System. \n furtherance of its 
Congressional mandate to facilitate the establishment 
of a national market system for securities, the. 
Commission has recently issued a status report 
assessing the progress made toward this goal during 
1978 and setting forth the Commission’s views as to 
those steps which must be pursued during 1979 to 
comply with this statutory directive. The Commission 
may also consider other national market system 
initiatives, such as revisions to rules dealing with the 
transaction reporting system, quotation information 
and guidelines for designating securities as qualified 
for trading in the national market system. 


3. Proposed Rule 13e-4 and Schedule 13E-4. The 
Commission will consider, at the conclusion of the 
staff review of the public comments, whether to adopt 
a revised version of proposed Rule 13e-4 and related 
Schedule 13E-4 under the Securities Exchange Act, 
dealing with tender and exchange offers by issuers for 
their own equity securities. The proposed rule would 
require certain issuers and closed-end investment 
companies to comply with substantive and disclosure 
rules which, in part, follow those currently required 
only in connection with tender and exchange offers by 
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persons other than issuers. For further information, 
see Securities Exchange Act Release No. 14234 
(December 14, 1977) (42 FR 63066). 


4. Proposed Rule 13e-2. The Commission may 
consider whether to publish for comment a revised 
version of proposed Rule 13e-2, previously published 
for comment in 1970 and 1973, which would impose 
restrictions on issuers repurchasing their own 
securities in open market transactions. 


5. Proposed Rule 10b-21. The Commission may 
consider whether to adopt or republish for comment 
proposed Rule 10b-21 under the Securities Exchange 
Act, which would regulate shortselling prior to 
underwritten offerings. For further information, see 
Securities Exchange Act Release No. 13092 
(December 21, 1976) (41 FR 56542). 


6. Registration Standard for the Regulation of 
Clearing Agencies. The Commission may consider the 
establishment of a permanent registration standard 
for the regulation of clearing agencies. This standard 
would specify criteria which the Commission will use 
to measure clearing agency rules against the statutory 
standards for registration. 


7. Proposed Rule 17Ad-8. The Commission may 
publish for comment a revised version of proposed 
Rule 17Ad-8 under the Securities Exchange Act. The 
rule would codify the existing depository practice of 
transmitting to an issuer, at the issuer's request and 
upon payment of a reasonable fee to the depository, a 
listing of persons on whose behalf the depository 
holds that issuer’s securities. For further information, 
see Securities Exchange Act Release No. 14493 
(February 22, 1978) (43 FR 8269). 


8. Rule 19b-4. The staff is presently working on a 
proposal to amend Rule 19b-4 under the Securities 
Exchange Act, in an effort to enhance the efficiency of 
the Commission’s oversight of self-regulatory 
organizations. This rule specifies the procedures that 
self-regulatory organizations must follow in filing 
proposed rule changes with the Commission. 


9. Rules 10b-10 and 15c2-12. The staff is presently 
reviewing public comments received concerning 
proposed amendments to Rules 10b-10 and 15c2-12 
under the Securities Exchange Act. These amend- 
ments would require brokers, dealers and municipal 
securities dealers to disclose on customer confirma- 
tions the amount of remuneration received by the 
broker, dealer or municipal securities dealer in certain 
transactions in debt securities. For further informa- 
tion, see Securities Exchange Act Release Nos. 15219 
and 15220 (October 6, 1978) (43 FR 47495 and 47538). 
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10. Proposed Rule 3a4-1. The Commission may 
consider whether to repropose for comment proposed 
Rule 3a4-1, which is an interpretative rule providing 
guidance to companies issuing securities as to the 
circumstances under which the company’s own 
officers and employees would be brokers under the 
Securities Exchange Act if they participated in the 
sale of the company’s securities. 


11. Rule 15b9-2. The Commission may consider a 
proposal to amend Rule 15b9-2 under the Securities 
Exchange Act, to require SECO firms to pay their 
annual assessments to the Commission on or before 
the 1st of September each year, in order to coordinate 
the payment of these assessments with the close of 
the Commission’s fiscal year, on the 30th of 
September. 


12. Rule 15b10-12. The Commission may consider 
a proposal to amend Rule 15b10-12 under the 
Securities Exchange Act, which specifies those rules 
not applicable to municipal securities brokers and 
dealers, in an effort to eliminate duplicate regulation 
of SECO municipal securities brokers and dealers. 


13. Rule 15c3-4. The Commission staff is 
presently studying the possibility of proposing a new 
Rule 15c3-4 under the Securities Exchange Act, which 
would set forth revised standards regarding the 
borrowing of securities by brokers or dealers. 


14. 
the proposal of Rule 15Bc7-1, to assure the 
confidentiality of examination reports supplied to the 
Municipal Securities Rulemaking Board. 


Rule 15Bc7-1. The Commission may consider 


15. Form MSD. The Commission may consider the 
adoption of amendments to Form MSD, the form 
required to be filed for registration as a municipal 
securities broker or dealer, to permit the use of 
schedules prepared for bank regulatory agencies and 
otherwise to clarify the Form. 


16. Section 12[f] Applications. The Commission 
may consider the proposal of rules under the 
Securities Exchange Act governing the information to 
be supplied in applications for unlisted trading 
privileges pursuant to Section 12(f) and enunciating 
the standard to be applied by the Commission in 
reviewing such applications. 


17. Options Study Recommendations. The Com- 
mission will consider the steps that the self-regula- 
tory organizations are taking to comply with certain of 
the recommendations contained in the Special Study 
of the Options Markets, recently released, and the 
steps the Commission must take to address certain 





other recommendations. For further information, see 
Securities Exchange Act Release No. 15575 (February 
22, 1979) (44 FR 11876). 


18. Underwriting Practices. The National Associa- 
tion of Securities Dealers filed a proposed rule change 
in June 1978, dealing with underwriting practices. The 
initial impetus for the proposed rule change was the 
Federal district court decision in Papilsky v. Berndt 
[1976-77 Transfer Binder] CCH Fed. Sec. L. Rep. 
995,627 (S.D.N.Y., 1976). The Commission will 
consider what action to take with respect to the rule 
proposal after the staff completes its review of the 
public comments. For further information, see 
Securities Exchange Act Release No. 15020 (August 2, 
1978) (43 FR 35446). 


C. Significant Initiatives Affecting Investment Com- 
panies and Investment Advisers 


1. “Start-up” Exemptions for Unit Investment 
Funds. The Commission has recently solicited public 
comment on a proposal, which would provide 
“start-up” exemptions from the provisions of the 
Investment Company Act of 1940 for unit investment 
trusts, to make certain routine applications for 
exemption unnecessary. The Commission will 
consider this proposal upon completion of the staff 
review of the public comments. For further 
information, see Investment Company Act Release 
No. 10545 (January 8, 1979) (44 FR 3376). 


2. Proposed Rule 434[d]. The staff of the 
Commission is presently studying the public 
comments received concerning proposed Rule 434(d) 
under the Securities Act of 1933, which would permit 
investment companies to use “summary prospec- 
tuses.” The Commission will consider whether to 
adopt the proposed rule after the staff has completed 
its review of the public comments. For further 
information, see Securities Act Release No. 5833 
(June 8, 1977) (42 FR 30379). 


3. Bearing of Distribution Expenses by Mutual 
Funds. The staff is presently studying public 
comments received on a concept release which raised 
the issue of whether it would be appropriate to 
propose a rule under Section 12(b) of the Investment 
Company Act dealing with the circumstances under 
which investment companies could finance the 
distribution of their own shares. At the conclusion of 
the staff review, the Commission may consider the 
proposal of a rule. For further information, see 
Investment Company Act Release No. 10252 (May 23, 
1978) (43 FR 23589). 


4. Rule 17j-1. The Commission has proposed the 
adoption of revised Rule 17j-1 under the Investment 
Company Act, requiring investment companies to 


develop codes of ethics governing purchases or sales 
by investment company insiders of the same 
securities held or to be acquired by the investment 
company. The Commission will shortly consider 
whether to adopt the proposed rule. For further 
information, see Investment Company Act Release 
Nos. 10162 (March 20, 1978) (43 FR 12721) and 10222 
(April 28, 1978) (43 FR 19669). 


5. Rule 10f-3. The Commission has proposed for 
public comment amendments to Rule 10f-3 under the 
Investment Company Act, which would expand the 
circumstances and streamline the procedures under 
which investment companies may participate in 
underwritings in which affiliated persons are 
participating. After the close of the comment period, 
on March 30, 1979, the Commission will consider the 
proposed amendments. For further information, see 
Investment Company Act Release No. 10592 (February 
13, 1979) (44 FR 10580). 


6. Proposed Rule 17e-2. The Commission has 
recently invited public comment on proposed Rule 
17e-2 under the Investment Company Act, which 
defines what is a “usual and customary” brokerage fee 
for purposes of Section 17(e)(2)(A). The Commission 
will consider whether to adopt the proposed rule upon 
completion of the staff study following the close of 
the public comment period. The public comment 
period expires on April 13, 1979. For further 
information, see Investment Company Act Release 
Nos. 10605 and 10606 (February 27, 1979) (44 FR 
12202 and 102204). 


7. Rule 154. The staff is presently examining 


public comments to determine whether the 
Commission should adopt a revised Rule 154, under 
the Securities Act, governing the circumstances under 
which guaranteed investment contracts issued by 
insurance companies may constitute securities 
requiring registration. Consideration of this matter is 
anticipated during the first half of 1979. For further 
information, see Securities Act Release No. 5933 (May 
17, 1978) (43 FR 22053). 


D. Accounting Related Initiatives 


1. Review of Regulation S-X. In response to a 
recommendation in the 1977 Report of the Advisory 
Committee on Corporate Disclosure, the staff is 
currently reviewing Regulation S-X, which governs the 
form and content of financial statements filed with the 
Commission, to identify requirements which need- 
lessly duplicate generally accepted accounting 
principles. Following this review, the staff intends to 
recommend to the Commission amendments to Regu- 
lation S-X to eliminate any such duplication. 
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2. Management Reports. \|n its 1978 Report, the 
Commission on Auditors’ Responsibilities, an 
independent commission established by the American 
Institute of Certified Public Accountants, encouraged 
companies to publish reports acknowledging the 
responsibility of management for the representations 
in financial statements and discussed specific areas 
which might be covered by such a report. Following 
completion of relevant staff analyses, the Commis- 
sion may consider proposals to seek public comment 
on the feasibility and desirability of requiring such 
reports, as well as on the form and content which 
should be required. 


3. Reporting on Internal Control. \In 1977, the 
Foreign Corrupt Practices Act amended the Federal 
securities laws to require, among other things, that 
certain registrants devise and maintain a system of 
internal control sufficient to provide certain specified 
reasonable assurances. This legislation provided 
added dimensions to registrants’ existing responsi- 
bilities to assure adequate controls and reliable 
reports on operations. Prior to passage of the Act, the 
Report of the Commission on Auditors’ Responsibili- 
ties had recommended discussion on the internal 
accounting systems of companies in the proposed 
management reports discussed above. The staff 
currently has under consideration proposals to require 
reports by management on their internal control 
systems and examination of such reports by 
independent public accountants. 


4. Presentations in Financial Statements of 
Preferred and Common Stocks. In November 1978, the 
Commission proposed amendments to Regulation S-X 
to require separate balance sheet presentation of 
preferred stocks subject to mandatory redemption 
requirements or the redemption of which is outside 
the control of the issuer, preferred stocks which are 
not redeemable or are redeemable solely at the option 
of the issuer, and common stocks. Following staff 
review of public comments received, the Commission 
will determine whether to adopt, withdraw or 
repropose the proposed rule. For further information, 
see Securities Exchange Act Release No. 15358 
(November 28, 1978) (43 FR 57612). 


5. Proposed Oil and Gas Supplemental Earnings 
Summary. In August 1978, in conjunction with 
announced decisions on financial accounting and 
reporting on oil and gas producing activities, the 
Commission proposed rules requiring the presenta- 
tion of a supplemental earnings summary of oil and 
gas producing activities that would recognize changes 
in the present value of estimated future revenues from 
production of proved oil and gas reserves in income 
and include in expenses all costs of finding and 
developing additions to proved reserves. The Advisory 
Committee on Oil and Gas Accounting has been 
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requested to analyze the Commission’s proposal in 
detail, and to consider and propose amendments and 
modifications which would minimize the burden and 
maximize the utility of the proposed summary. 
Following staff consideration of the public comments 
and the recommendations of the Advisory Committee, 
the Commission will consider the next appropriate 
steps to take on its proposal. For further information, 
see Securities Act Release No. 5969 and Securities 
Exchange Act Release No. 15111 (August 31, 1978) 
(43 Fr 40726). 


6. Report on the Accounting Profession. \n June 
1977, the Chairman of the Commission indicated to 
Congress that the Commission would report 
periodicially on the response of the accounting 
profession to the challenges which Congress and 
others had placed before it and on the Commission’s 
own initiatives in this area. The Commission 
submitted its first Report to Congress on the 
Accounting Profession and the Commission’s 
Oversight Role in July 1978. The Commission intends 
to submit a second report in July 1979. 


E. Consumer Protection Studies 


1. The staff is continuing its efforts to improve the 
means by which broker-dealers and public investors 
can resolve their disputes. Among the matters being 
studied are the inclusion of predispute arbitration 
clauses in agreements between borker-dealers and 
public investors and the participation of SECO 
broker-dealers in a uniform investor dispute resolution 
system which could provide for arbitration on demand 
by the public customers of all broker-dealers. These 
studies may result in rule proposals being submitted 
for Commission consideration during 1979. 


2. The Commission has received a preliminary 
proposal from the Securities Industry Conference on 
Arbitration dealing with a uniform arbitration code and 
related administrative procedures which the staff is 
presently reviewing. It is anticipated that this initial 
submission will be followed by applications from 
self-regulatory organizations for proposed rule 
changes, pursuant to Rule 19b-4 under the Securities 


Exchange Act, to implement a uniform arbitration 
code. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


March 22, 1979. 








SECURITIES ACT OF 1933 
Release No. 6041/March 22, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15672/March 22, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10637/March 22, 1979 


TENDER OFFERS 
Extension of Comment Period 
AGENCY: Securities and Exchange Commission. 


ACTION: Extension of comment period. 

SUMMARY: The Commission has extended from 
March 30, 1979 to April 16, 1979 the date by which 
comments must be submitted with respect to 
proposed rules and a related schedule which pertain 
to tender offers until April 16, 1979. 


DATE: Comments must be received on or before 
April 16, 1979. 


ADDRESS: Comments should be submitted in 
triplicate to George A. Fitzsimmons, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-770. All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20549, 


FOR FURTHER INFORMATION CONTACT: John 
Huber, Office of the General Counsel (202-755-1243) 
or John Grande, Division of Corporation Finance 
(202-755-1750), Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
SUPPLEMENTARY INFORMATION: In Release Nos. 
33-6022, 34-45548 and IC-10575 (February 5, 1979) [44 
FR 9956], the Commission published for comment 
proposed rules and a related schedule which pertain 
to tender offers. If adopted, these proposals would 
implement and augment the present statutory 
requirements by providing specific filing, delivery and 
disclosure requirements, non-exclusive dissemination 
provisions and additional substantive regulatory 
protections with respect to certain tender offers as 
well as particular anti-fraud provisions which would 
apply to any tender offer. The Commission stated that 
the rulemaking proceeding would be expedited, to the 
extent feasible, and established a tentative timetable, 
including a comment period which would expire on 
March 30, 1979. 


The Commission has received requests from 
interested members of the public for an extension of 
the comment period. In view of these requests, the 


Commission has extended the comment period until 
April 16, 1979 to allow additional time for interested 
persons to complete their consideration of the 
proposals. 


Comment letters received after the termination of the 
comment period as extended may be considered in 
the discretion of the Commission. However, because 
of the timetable anticipated by the Commission and 
the necessity for prompt rulemaking action, there can 
be no assurance that late comment letters will in fact 
be considered in this rulemaking proceeding. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15655/March 16, 1979 


Orders have been issued granting the applications of 
the Pacific Stock Exchange, Inc. to strike the 
common stocks of CONSOLIDATED OIL & GAS, INC. 
($.20 par value) and INTERSTATE BRANDS 
CORPORATION ($1.00 par value) from listing and 
registration. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15656/March 19, 1979 


NOTICE OF WITHDRAWAL OF PROPOSED RULE 
CHANGE BY THE MUNICIPAL SECURITIES RULE- 
MAKING BOARD 


File No. SR-MSRB-78-12 


On October 10, 1978, the Municipal Securities 
Rulemaking Board (the “MSRB”) filed with the 
Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “Act”) and Rule 
19b-4 thereunder, copies of a proposed rule change. 
The proposed rule change would delete the 
requirement in MSRB rule G-8 to maintain a record of 
the name and address of the employer of each 
customer and would substitute a requirement that a 
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record of the identity of a customer’s employer be 
maintained only when the customer is employed by a 
broker, dealer, or municipal securities dealer. 


Notice of the proposed rule change, together with the 
terms of substance of the proposed rule change, was 
given by publication of a Commission release 
(Securities Exchange Act Release No. 15257 (October 
20, 1978)) and by publication in the Federal Register 
(43 FR 50523 (October 30, 1978)). The Commission 
received one comment letter which opposed the 
proposed amendment of MSRB rule G-8 because it 
would delete information which is useful in 
examinations for violations of MSRB rules and the 
securities laws and, therefore, protects investors. By 
letter dated February 27, 1979, the MSRB advised the 
Commission that it wished to withdraw the proposed 
rule change from further consideration because the 
MSRB now believes the information currently required 
to be relevant and not unduly burdensome to acquire. 


The Commission has considered the above-mentioned 
letter from the MSRB as a request for consent to the 
withdrawal of the referenced rule proposal. 
Accordingly, the proposed amendments included in 
the referenced submission are withdrawn. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15657/March 19, 1979 


Administrative Proceeding File No. 3-5389 
In the Matter of 

NEW SOUTH SECURITIES, INC. 

(8-18079) 

LOWELL A. OLSEN 

GEORGE A. COVINGTON 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 
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In these broker-dealer proceedings! under the 
Securities Exchange Act of 1934 (Exchange Act), New 
South Securities, Inc., Lowell A. Olsen and George A. 
Covington have submitted an Offer of Settlement, 
without admitting or denying the allegations 
contained in the Order for Public Proceedings, which 
the Commission has determined to accept. 


On the basis of the Order for Public Proceedings and 
the Offer of Settlement, it is found that New South 
Securities, Inc. wilfully violated, and Lowell A. Olsen 
and George A. Covington wilfully aided and abetted, 
violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act of 1933 and Sections 10(b) and 15(c)(1) 
of the Exchange Act and Rules 10b-5 and 15c1-5 
respectively thereunder. Further, it is found that New 
South Securities, Inc. wilfully violated, and Lowell A. 
Olsen wilfully aided and abetted, violations of Section 
15(c)(3) of the Exchange Act and Rule 15c3-1 
thereunder, and Section 17(a) of the Exchange Act 
and Rules 17a-3, 17a-4 and 17a-11 thereunder. 


Although the following factors do not vitiate the above 
findings of violations by the Respondents, they have 
been considered by the Commission in determining 
what remedial action, if any, is appropriate in the 
public interest. 


1. New South acted upon the advice of its 
accountant with regard to the preparation of its books 
and records and its net capital computations; and 


2. Upon being advised of its net capital deficiency, 
New South: (a) obtained sufficient funds to achieve 
compliance with the Net Capital Rule; (b) voluntarily 
suspended operations; and (c) filed a telegraphic 
notice pursuant to Rule 17a-11 regarding its net 
capital deficiency. 


IV 


In view of the foregoing, it is in the public interest to 
impose the remedial sanctions specified in the offer 
of settlement. 





1 In the Matter of New South Securities, Inc., et al., 
Admin. Proc. File No. 3-5389, instituted on February 
22, 1978. 





Vv 
Accordingly, IT IS ORDERED that New South 
Securities, Inc., Lowell A. Olsen, and George A. 
Covington be, and each them hereby is, censured. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15658/March 19, 1979 


Administrative Proceeding File No. 3-5512 
In the Matter of 

SAMUEL B. FRANKLIN & CO., INC. 
(8-11825) 

SAMUEL B. FRANKLIN 

RICHARD J. FRANKLIN 

DOUGLAS LENNARD 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the 
Securities Exchange Act of 1934 (“Exchange Act”),! 
Respondents Samuel B. Franklin & Co., Inc. 
(‘Registrant’); Richard J. Franklin, Registrant’s 
Vice-President, Chief Operating Officer, and 45% 
shareholder; Samuel B. Franklin, Registrant’s 
President and 55% shareholder;2 and Douglas 





1 In the Matter of Samuel B. Franklin & Co., Inc., et 
al., instituted on August 2, 1978, Securities Exchange 
Act of 1934 Release No. 15037, 15 SEC Docket 546 
(August 8, 1978). 


2 Registrant, Richard J. Franklin and Samuel B. 
Franklin are currently the subject of a Commission 
Order, dated March 17, 1972, Securities Exchange Act 
of 1934 Release No. 9531, which Order remains in full 
force and effect, and is not superseded by this Order. 


Lennard (“Lennard”), a salesman and sales manager 
for Registrant; have submitted a joint offer of 
settlement, without admitting or denying the 
substantive allegations of the Order for Proceedings, 
which the Commission has determined to accept. 


On the basis of the Order for Proceedings and the 
offers of settlement, the Commission finds that: 


A. Registrant and Richard J. Franklin wilfully 
violated Section 17(a) of the Securities Act of 1933 
(“Securities Act”) and Section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder, in connection with the 
offer and sale of the common stock of ECI Industries, 
Inc., Life Resources, Inc., Galaxie National 
Corporation, Hope Bay Mines, Ltd., Interdyne 
Company, and Future Communities, Inc.; 


B. Registrant, Richard J. Franklin and Samuel B. 
Franklin failed reasonably to supervise, with a view to 
preventing violations of the federal securities laws, 
persons who were subject to their supervision and 
who committed violations of Section 17(a) of the 
Securities Act and Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder in connection with the offer 
and sale of the common stock of ECI Industries, Inc., 
Life Resources, Inc., Galaxie National Corporation, 
Hope Bay Mines, Ltd., Interdyne Company, and 
Future Communities, Inc.; and 


C. Lennard failed reasonably to supervise, with a 
view to preventing violations of the federal securities 
laws, persons who were subject to his supervision 
and who committed violations of Section 17(a) of the 
Securities Act and Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder in connection with the offer 
and sale of the common stock of Life Resources, Inc., 
Galaxie National Corporation, Hope Bay Mines, Ltd., 
Interdyne Company, and Future Communities, Inc. 


It is, therefore, in the public interest to impose the 
sanctions specified in the offer of settlement. 


Accordingly, IT IS ORDERED that: 


(1) Richard J. Franklin be, and he hereby is, 
suspended for a period of twelve months from being 
associated with any broker or dealer, said suspension 
to commence on or before May 31, 1979. 





3 The findings herein are not binding upon any other 
respondent named in these proceedings. 
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(2) For a period of thirty-six months after the 


suspension described in paragraph (1) hereof, the 
activities and functions of Richard J. Franklin be, and 
they hereby are, limited in that Richard J. Franklin is 
prohibited from being associated with any broker or 
dealer in any proprietary or supervisory capacity. 


(3) For a period of thirty-six months after the 
suspension described in paragraph (1) hereof, the 
activities and functions of Richard J. Franklin be, and 
they hereby are, also limited in that he is prohibited 
from being associated in any capacity with any broker 
or dealer, unless he has filed an affidavit with the Los 
Angeles Regional Office of the Commission (“LARO”) 
prior to associating with each broker or dealer: 


(a) affirming that he has complied with the 
aforesaid suspension; 


(b) affirming that he is not assuming any 
supervisory or proprietary position with such firm; 


(c) stating the name, address and nature of 
business of such broker or dealer; 


(d) demonstrating that the specific supervisory 
procedures in effect with respect to Richard J. 
Franklin are adequate; 


(e) affirming that 
procedures; and 


he will abide by such 


(f) affirming that he has advised such broker-deal- 
er of the Commission’s Order entered herein. 


(4) Richard J. Franklin shall, prior to acting in a 
Supervisory or proprietary capacity, comply with his 
undertakings: 


(a) to successfully retake the National Association 
of Securities Dealers (“NASD”) principal’s license 
examination; 


(b) to successfully complete an appropriate 
course dealing with the responsibilities of supervisors 
of registered representatives; and 


(c) to file an affidavit with the LARO at the 
expiration of the limitations period described in 
paragraphs (2) and (3) hereof affirming that the has 
complied with the limitations described in paragraphs 
(2) and (3) hereof. 


(5) Samuel B. Franklin shall comply with his 
undertakings: 


(a) to surrender his license to act as a principal 
and registered representative to the NASD by May 31, 
1979; and 
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(b) to not thereafter become a person associated 
with a broker or dealer, as defined in Section 3(a)(18) 
of the Exchange Act. 


(6) Lennard be, and he hereby is, suspended for a 
period of four months from being associated with any 
broker or dealer, said suspension to commence on or 
before May 31, 1979. 


(7) For a period of fourteen months after the 
suspension described in paragraph (6) hereof, the 
activities and functions of Lennard be, and they 
hereby are, limited in that Lennard is prohibited from 
being associated with any broker or dealer in any 
proprietary or supervisory capacity: 


(8) For a period of fourteen months after the 
suspension described in paragraph (6) hereof, the 
activities and functions of Lennard be, and they 
hereby are, also limited in that he is prohibited from 
being associated in any capacity with any broker or 
dealer, unless he has filed an affidavit with the LARO 
prior to associating with each broker or dealer: 


(a) affirming that he has complied with the 
aforesaid suspension; 


(b) affirming that he is not assuming any 
supervisory or proprietary position with such firm; 


(c) stating the name, address and nature of 
business of such broker of dealer; 


(d) demonstrating that the specific supervisory 
procedures in effect with respect to Lennard are 
adequate; 


(e) affirming that he will 
procedures; and 


abide by such 


(f) affirming that he has advised such broker-deal- 
er of the Commission’s Order entered herein: 


(9) Lennard shall, prior to acting in a supervisory or 
proprietary capacity, comply with his undertakings: 


(a) to successfully complete an appropriate course 
dealing with the responsibilities of supervisors of 
registered representatives; 


(b) to successfully retake the NASD principal’s 
license examination; and 


(c) to file an affidavit with the LARO at the 
expiration of the limitations period described in 
paragraphs (7) and (8) hereof affirming that he has 
complied with the limitations set forth in paragraphs 
(7) and (8) hereof: 





(10) 


Registrant shall comply with its undertakings: 


(a) to terminate its activities as a brokerdealer, 
close all of its offices, surrender its license to act as a 
broker-dealer to the NASD, and file a Broker-Dealer 
Withdrawal form with the Commission on or before 
May 31, 1979; and 


(b) if Registrant sells its assets or merges with any 
other entity, to make a showing satisfactory to the 
Staff of the Commission at the. time it has completed 
its negotiations that Richard J. Franklin and Samuel 
B. Franklin do not have any direct or indirect 
controlling, proprietay, or beneficial interest in the 
transferee or acquiring firm by merger, but in no event 
shall this provision delay the termination of 
Registrant’s business as provided in this Order. 


(11) From the effective date of this Order until 
Registrant terminates its activities as a broker-dealer, 
Registrant shall comply with its undertakings: 


(a) not to engage the services of any new 
registered representative not presently associated 
with Registrant; 


(b) to divest itself of all ownership interest in SBF 
Financial Corp., a California corporation, which is 
registered as an investment adviser with the 
Commission; and 


(c) to transmit to the LARO within thirty (30) days 
of the date Registrant ceases operations as a 
broker-dealer, a statement setting forth the names, 
addresses, amounts and positions owing to each 
retail customer of Registrant. Unless a written 
authorization is obtained from the Staff of the 
Commission, such statements shall be filed at thiry 
day intervals thereafter until all customer obligations 
are Satisfied. 


(12) From the effective date of this Order until 
Registrant terminates its activities as a broker-dealer, 
the activities, functions and operations of Registrant 
in the securities industry be, and they hereby are, 
limited in that Registrant is prohibited from engaging 
in any sales and trading activities except those 
enumerated herein: 


(a) Registrant may make markets in the securities 
of Aero Systems, American City Bank, OSR Coprp., 
Harvest Industries, Galaxie National, American Variety 
International, Harvest Recreational Vehicles, and 
additional securities if the additional securities are 
quoted on NASDAQ or a national securities exchange 
and are actively and regularly traded, provided that 
Registrant shall promptly transmit to the LARO ona 
weekly basis copies of all trading blotters reflecting 


transactions which were executed during the previous 
week; 


(b) Registrant may enter into transactions for the 
retail sales of securities in which Registrant makes a 
market only with prior or existing customers of 
Registrant, provided that: 


(i) In no case shall Registrant directly or 
indirectly sell to any of its retail customers any of the 
securities named in this Order, or any security in 
which Registrant makes a market, if such security is 
directly or beneficially owned by Richard J. Franklin, 
Samuel B. Franklin of Lennard as of, or any time after 
the effective date of this Order, without prior notice to 
the Commission’s staff; 


(ii) Registrant shall promptly transmit to the 
LARO on a weekly basis copies of all trading blotters 
reflecting transactions which were executed during 
the previous week; 


(iii) Registrant shall disclose in writing to its 
retail custorners at the time of confirmation of the 
transaction the fact that, as a result of the settlement 
with the Commission of an existing dispute, 
Registrant will be closing its business on or before 
May 31, 1979; 


(c) Registrant may enter into transactions for the 
retail sales of securities on an agency basis provided 
that: 


(i) Registrant shall promptly transmit to the 
LARO on a weekly basis copies of all trading blotters 
reglecting transactions which were executed during 
the previous week; 


(ii) Registrant shall disclose in writing to its 
retail customers at the time of confirmation of the 
transaction the fact that, as a result of the settlement 
with the Commission of an existing dispute, 
Registrant will be closing its business on or before 
May 31, 1979; and 


(d) Registrant may enter into transactions for the 
purchase or sale of securities with other registered 
brokers and dealers provided that Registrant shall 
promptly transmit to the LARO on a weekly basis 
copies of all trading blotters reflecting transactions 
which were executed during the previous week. 


(13) Registrant, through its President and Vice-Pres- 
ident, shall file with the LARO: 


(a) an affidavit stating the extent of Registrant’s 


compliance with the provisions in paragraphs (10), 
(11), and (12) hereof by June 15, 1979; and 
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(b) an affidavit describing any further acts of the 
Registrant's compliance with the provisions of 
paragraphs (10) and (11) hereof as soon as reasonably 
possible after full compliance with said provisions. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15659/March 19, 1979 


In the Matter of 

MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 

(SR-MSRB-79-1) 


ORDER APPROVING PROPOSED RULE CHANGE 


On January 31, 1979, the Municipal Securities 


Rulemaking Board (the “MSRB”) filed with the 
Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “Act”), and Rule 
19b-4 thereunder, copies of proposed rule changes. 
The proposed rule changes would modify MSRB rules 
G-12 and G-15 to require that the confirmations of a 
municipal securities transaction effected on a yield 
basis show the yield at which the transaction was 
effected rather than the yield to maturity. 


Notice of the proposed rule changes together with the 
terms of substance of the proposed rule changes was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 15554, 
(February 8, 1979)) and by publication in the Federal 
Register (44 FR 10158 (February 16, 1979)), No 
comments were received by the Commission with 
respect to the proposed rule changes. 


The Commission finds that the proposed rule changes 
are consistent with the requirments of the Act and the 
rules and regulations thereunder applicable to the 
MSRB and, in particular, the requirements of Section 
15B and the rules and regulations thereunder. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
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proposed rule changes be, and they hereby are, 
approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15660/March 19, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NEW YORK STOCK EXCHANGES, INC. 


File No. SR-NYSE-79-10 


The New York Stock Exchange, Inc. (““‘NYSE”’) 
submitted on March 12, 1979, a proposed rule change 
under Rule 19b-4 to require that each registered 
representative, office manager, and officer of each 
NYSE member firm, as a prerequisite for registration 
with the NYSE, must sign an agreement which 
includes a pledge to abide by the NYSE Constitution 
and Rules. 


Publication of the submission is expected to be made 
in the Federal Register during the week of March 19, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-NYSE-79-10. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 





Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filings and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 


Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15661/March 19, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE CHICAGO 
BOARD OPTIONS EXCHANGE, INCORPORATED 


File No. SR-CBOE-79-2 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted, on February 28, 1979, a 
proposed rule change under Rule 19b-4 to describe 
procedures for implementing an order book official 
system (“OBO system”) on its trading floor. The 
CBOE plans to determine the transactional volume of 
its various trading stations from January 1, 1977, 
through December 31, 1978, and based on those 
volume figures to phase-in its OBO system beginning 
with the station having had the lowest volume and 
proceeding seriatim to those stations with increasing- 
ly higher volume. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (the “Act’’). At any time within 
sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of March 19, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 


Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-CBOE-79-2. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15662/March 21, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock ($1 Par Value) of DK INVESTORS, INC. 
(formerly: Donnkenny, Inc.) from listing and registra- 
tion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15663/March 21, 1979 


In the Matter of 

NEW YORK STOCK EXCHANGE, INC. 

11 Wall Street 

New York, New York 10005 

(SR-NYSE-79-7) 

ORDER APPROVING PROPOSED RULE CHANGE 

On February 2, 1979, the New York Stock Exchange, 
Inc. (“NYSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
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1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
amends Article Vil of the NYSE Constitution to 
provide, among other things, for selection of persons 
to the NYSE’s Nominating Committee for a two-year 
term of service with staggered terms and, with respect 
to the chairmanship of this Committee, to provide that 
no person may serve consecutive terms and that the 
holder of this position will alternate between a public 
representative and a member or allied member of the 
NYSE.1 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 15560, February 
9, 1979) and by publication in the Federal Register (44 
FR 10164, February 16, 1979). All written statements 
with respect to the proposed rule change which were 
filed with the Commission and all written communica- 
tions relating to the proposed rule change between 
the Commission and any person were considered and 
(with the exception of those statements or communi- 
cations which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. §552) were 
made available to the public at the Commission’s 
Public Reference Room. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
national securities exchanges, and in particular, the 
requirements of Section 6 and the rules and regula- 
tions thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15664/March 21, 1979 





1The NYSE Board of Directors approved the above- 
mentioned amendments to the NYSE Constitution on 
February 1, 1979. The NYSE membership voted its 
approval of those amendments on February 16, 1979; 
the latter event was confirmed in Amendment No. 1 to 
File No. SR-NYSE-79-7. 
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THE COMMISSION’S PRACTICE RELATING TO 
REPORTS OF INVESTIGATIONS AND STATEMENTS 
SUBMITTED TO THE COMMISSION PURSUANT TO 
SECTION 21(a) OF THE SECURITIES EXCHANGE ACT 
OF 1934 


The Commission has determined to issue this release 
concerning its practices with respect to the issuance 
of reports of investigations and the issuance of state- 
ments submitted to the Commission by persons 
pursuant to Section 21(a) of the Securities Exchange 
Act of 1934 (“Exchange Act”). 


From time to time since at least 1940, the Com- 
mission has issued reports of investigations relating 
to various subject where, in the Commission’s 
judgment, substantial issues of public concern, wide- 
spread investor impact, or other matters of signifi- 
cance relating to the federal securities laws were 
involved.! In a number of instances, the publication of 
these reports has accompanied the institution of 
enforcement actions by the Commission.¢ A principal 
purpose of some of these reports has been to 
illuminate the possible need for new legislation.3 





1E.g., Allegheny Corporation, 6 S.E.C. 960 (1940); 
Ward La France Truck Corp., 13 S.E.C. 373 (1943); 
Drayer-Hanson, Inc., 27 S.E.C. 838 (1948); Crowell 
Collier Publishing Co., Securities Act Release 3825 
(1957); Report on Investigation of Outside Directors of 
Stirling Homex Corp. Exchange Act Release 11,516 
(1975); Gould, Inc., Exchange Act Release 13612 
(1977); National Telephone Co., Exchange Act 
Release 14380 (1978); Sterling Drug, Inc., Exchange 
Act Release 14675 (1978). 


2See Stirling Homex, National Telephone, and Gould, 
supra. 


3See Report of Investigation on the Lockheed Aircraft 
Corporation, May 1970; Staff Report of the Securities 
and Exchange Commission on The Financial Collapse 
of the Penn Central Company, August 1972; and Staff 
Report on Transactions in Securities of the City of 
New York, August 1977. 


In addition, on numerous occasions the Commission 
has issued reports on matters relating to the 
securities markets, See Report of Special Study of 
Securities Markets, April, 1963; Institutional Investor 
Study Report, March, 1971; Report and Recommenda- 
tions of the Commission Regarding the Study of 
Unsafe and Unsound Practices of Brokers and 
Dealers, December, 1971; Report to Congress on the 
Accounting Profession and the Commission's 
Oversight Role, July, 1978. 





Other reports have served to advise the public with 
respect to the obligations imposed by the federal 
securities laws. Over the last few years, for example, 
the Commission has issued reports of investigations 
which have addressed the responsibilities of directors 
in particular instances that were explored in investiga- 
tions made by the Commission’s staff.* These reports 
have focused attention on the responsibilities of 
directors of corporations and have generated 
discussion and debate concerning the governance of 
publicly-held corporations. The Commission today 
affirms its intention to continue its practice of issuing 
such reports in appropriate instances. 


In addition to authorizing the issuance of reports of 
investigation, Section 21(a) authorizes the Commis- 
sion to “. . . permit any person to file with it a state- 
ment io writing... as to all the facts and circum- 
stances concerning the matter to be investigated.” 
The Commission will utilize this process where it 
appears to be appropriate in the public interest and 
the special circumstances of the case. Thus, the 
Commission may allow persons who have been 
involved in investigate proceedings, as part of the 
process of resolving their involvement in the investi- 
gation, to submit statements in acceptable form with 
the expectation that the Commission may make the 
statements public.° In most cases these statements 
would describe the principal aspects of the matters 
investigated, discuss the roles of the persons making 
the statements in those matters, and present any 
representations such persons may wish to make with 
regard to their future conduct. The acceptance by the 
Commission of such a statement should not be inter- 
preted as acquiescence by the Commission in the 
assertions set forth therein. 


The Commission intends to utilize this practice in a 
limited number of instances where it will help the 
Commission in administering its responsibilties under 
the federal securities laws. The Commission believes 
that this practice will make available information and 
provide disclosure in a simple and effective way. 





4See Stirling Homex and National Telephone, supra. 


5Section 21 (a) also authorizes the Commission, in its 
discretion, to publish such information. 


6Acceptance and issuance of such statements would 
not foreclose enforcement action by the Commission 
against the persons submitting the statements where 
the facts and circumstances of an individual case 
appear to warrant such action. Similarly, it would not 
in any way prevent the Department of Justice or other 
federal or state administrative or prosecutorial 
agencies from proceeding against such persons. 


By the Commission (Chairman Williams, Commis- 
sioners Loomis, Evans and Pollack).* 


George A. Fitzsimmons 
Secretary 


“Separate Statement of Commissioner Karmel 


The Commission today announces a practice, which it 
bases upon the provisions of Section 21(a) of the 
Securities Exchange Act of 1934 (the “Act”),! to 
dispose of enforcement matters through negotiated 
settlements by way of utilizing publication of factual 
statements submitted by the subjects of Commission 
investigations.© Pursuant to this practice, persons 
under investigation would submit a statement to the 
Commission setting forth certain factual admissions 
and, in some cases, specific undertakings.Y By 
acceptance and publication of such a statement under 
Section 21(a), the Commission would determine not 
to institute at that time any enforcement proceeding 
under other sections of the Act4 based on the 
published admissions or other information uncovered 
in the investigation. 


Section 21(a) is a grant to the Commission of 
investigative authority to obtain information con- 
cerning suspected violations of the federal securities 
laws. Based on such information, the Commission 
determines whether or not to institute against a 
person injunctive or administrative proceedings 
authorized under the Act. In the course of an investi- 
gation, the Commission may require or permit 





145 U.S.C. 78u. 


2The Commission also today affirms its intention to 
continue past practices of issuing its own reports of 
investigation pursuant to Section 21(a). My views 
generally concerning the publication of such reports 
have been stated in my dissent to the Commission’s 
recent action against Spartek, Inc., and its Chairman, 
Mr. John Cable. Securities Exchange Act Release No. 
15567 (February 14, 1979). 


3The collateral consequences of those admissions, 
especially with respect to third party plaintiffs, is 
unclear. The undertakings by the person would appear 
to be unenforceable promises. 


4E.9., Sections 15(b)(4), 15(b)(6), 15(c)(4), and 21(d) 
of the Act, 15 U.S.C. 780(b)(4), 0(b)(6), o(c)(4), and 
u(d). 
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persons to submit statements concerning particular 
facts or circumstances under investigation. 


The Commission also.has authority under Section 
21(a) to = information concerning violations of 
the Act,’ as long as the requirements of procedural 
due process are satisfied. Publication may be utilized 
to support rulemaking, to form a basis for legislative 
proposals, or to aid in enforcement of provisions of 
the Act. 


The practice announced today relates solely to 
enforcement matters. However, in the absence of 
Commission authorization of a proceeding specified 
in the Act, | believe that publication of the type of 
statement involved here would be appropriate only if 
the Commission reasonably believes the admitted 
conduct may violate the securities laws and if the 
publication would serve to avoid undue harm to 
investors or the trading markets, or to achieve some 
other similar articulated public purpose. Because the 
majority has not so limited the basis for publication of 
this type of statement, it has, in my opinion, carved 
out not only a new practice but also a new 
administrative remedy. Even if | could justify such a 
practice as a matter of law, | believe it is unwise as a 
matter of policy. 


In my view, publication by the Commission under 
Section 21(a) of a negotiated statement by a person 
under investigation setting forth admissions and 
undertakings constitutes, in effect, a sanction. 





5Section 21(a) reads in pertinent part: 


The Commission may, in its discretion, 
make such investigations as it deems 
necessary to determine whether any person 
has violated, is violating, or is about to 
violate any provision of this title, the rules 
or regulations thereunder, the rules of a 
national securities exchange or registered 
securities association of which such 
person is a member or a person associated 
with a member, the rule of a registered 
clearing agency in which such person is a 
participant, or the rules of the Municipal 
Securities Rulemaking Board.*** The Com- 
mission is authorized, in its descretion, to 
publish information concerning any such 
violation, . . . (emphasis added) 


6See Gellhorn, “Adverse Publicity by Administrative 
Agencies,” 86 Harv. L. Rev. 1380 (1973). | subscribe to 
the objective of making available and disclosing 
information in a simple and effective way as long as it 
does not ignore the harm that can be inflicted upon an 
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Moreover, the publication would not necessarily 
announce a Commission determination as to whether 
or not the facts set forth in the submitted statements 
constitute a violation of the securities laws. | do not 
believe the imposition of a sanction is proper unless 
the Commission makes such a determination and then 
announces it.’ It is wrong for a government 
prosecutor to impose sanctions based on factual 
admissions, as contrasted to violations of law. If the 
Commission is unwilling to authorize administrative 
or injunctive proceedings based on the facts 
uncovered in an enforcement investigation, it should 
exercise its prosecutorial discretion by simple 
terminating the investigation. 


| appreciate the frustration which the Commission has 
experienced in expeditiously handling enforcement 
cases under a greatly expanded mandate, with a 
limited staff, at a time when access to the federal 
courts is being curtailed. | also appreciate the need 
for administrative flexibility and the public policy 
favoring the settlement of cases. Nevertheless, | 
believe that flexibility can only go so far as a statute 
reasonably permits and that extra caution with respect 
to those limitations must be taken when the 
prosecutorial function is involved.? The appropriate 
channel for enhancement of the Commission’s law 
enforcement capability is a request to Congress for 
additional administrative jurisdiction, rather than the 
formulation of a new administrative remedy. 





individual by publication directed by a government 
agency. 


7Of course, by publishing the statement of a person 


under investigation, the Commission is implicitly 
disapproving of the conduct set forth in the published 
statement. Otherwise, publication, as contemplated 
here, would hardly appear to be in aid of enforcement 
of provisions of the Act or in the public interest 
generally. 


8See 5 U.S.C. 588(b). 


9To the extent that the publication of statements 
prepared during a negotiation between the Commis- 
sion’s staff and private parties becomes or is 
perceived as being a means to announce Commission 
policy, there is a danger that the prosecutorial 
function will usurp the Commission’s rulemaking 
function. Also, the publication of such statements 
involves a combination at the staff level of the 
Commission’s prosecutorial and adjudicatory func- 
tions which may be inappropriate. The development of 
regulatory law and policy should be achieved either 
through traditional adjudicatory processes or through 
rulemaking proceedings open to public comment. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15665/March 21, 1979 


The Commission today determined to issue the fol- 
lowing statement by Robert K. Lifton and Howard 
Weingrow.1 The statement was submitted to the 
Commission pursuant to Section 21(a) of the 
Securities Exchange Act of 19342 in connection with a 
non-public inquiry by the staff of the Commission into 
certain transactions in the securities of Albert’s Inc. 
Included in the statement by Lifton and Weingrow are 
certain factual assertions regarding the transactions 
under inquiry and certain representations and under- 
takings by them, including an offer to rescind certain 
transactions in the securities of Albert’s engaged in 
by them. 


March 16, 1979 


Dear Mr. Fitzsimmons: 


This statement is submitted by Robert K. 
Lifton and Howard L. Weingrow, pursuant 
to Section 21(a) of the Securities Exchange 
Act of 1934. The submission grows out of 
an informal investigation by the Division of 
Enforcement into transactions in the 
common stock of Albert’s Inc., a retailer of 
women’s wear, whose securities are traded 
in the over-the-counter market. 


Our purpose in addressing this statement 
to the Commission is threefold: (i) to 
inform the Commission concerning the cir- 
cumstances under which the undersigned 
purchased stock of Albert’s in mid-1977; (ii) 
to confirm to the Commission the offer of 
the undersigned, notwithstanding the 
circumstances of such purchases, to 
rescind the transactions pursuant to which 
we purchased the stock in Albert’s in July, 
1977; and (iii) to assure the Commission of 
the intention of the undersigned to refrain 





1Commissioner Karmel dissented from this deter- 
mination of the Commission for the reasons set forth 
in her statement which follows this release. 


2Section 21 (a) of the Exchange Act provides in part 
that: 


The Commission may “.. . permit any person to file 
with it a statement in writing or under oath or 
otherwise as the Commission shall determine, as to 
all the facts and circumstances concerning the matter 
to be investigated... .” 


from effecting future transactions in the 
stock of publicly-owned companies in a 
manner that might be misconstrued to 
involve use of information not available to 
the public generally. 


The Facts 


In early 1977 we became interested in the 
possibility of an acquisition in conjunction 
with other investors of the assets of 
Albert’s. Our initial contacts with Albert’s 
management brought no results, but 
because the publicly-available financial and 
other data concerning Albert’s persuaded 
us that its stock was undervalued and that 
the company was a likely candidate for 
acquisition at a price substantially above 
that prevailing in the over-the-counter 
market, we made initial purchases of its 
stock on June 15 and June 24, 1977 at 
approximately $9 per share. 


In early July 1977 we learned from a 
representative of Oppenheimer & Company 
that it was interested in the possibility of 
purchasing Albert’s assets and, toward this 
end, had already met with Albert’s 
management. Because of our earlier 
interest we decided to renew our earlier 
effort to negotiate a transaction for the 
purchase by ourselves and others of 
Albert’s assets. In this regard we proposed 
a joint acquisition with Oppenheimer & 
Company which proposal was turned down 
by Oppenheimer & Company. We, there- 
fore, determined to make an independent 
offer to Albert’s management at a price 
which would net Albert’s shareholders a 
substantial premium above the then 
market. Having consulted with investment 
bankers concerning the availability of 
financing for such a transaction, we 
decided to contact Albert’s management. 


On or about July 5th or 6th we participated 
in telephone conversations with the 
President of Albert’s regarding the 
possibility of our making an offer for 
Albert’s. During the conversations the 
President confirmed the interest of 
Oppenheimer and Company in Albert’s. He 
indicated a willingness to discuss with us a 
possible acquisition, but indicated further 
that any offer from us would have to 
exceed Oppenheimer’s offer of $13.50. He 
also indicated that if a meeting were to be 
arranged it should be in the very near 
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future. A meeting was scheduled for Friday 
of that week, July 8th. 


Thus, immediately prior to the July 8 
meeting, we were aware that Oppenheimer 
had made a proposal to Albert’s. However, 
it was our understanding that that proposal 
had not yet either been accepted or 
rejected by Albert’s management, although 
it was evident that negotiations were in 
progress. 


Matters were in this posture when we made 
further purchases of Albert’s stock on July 
7 and the morning of July 8 (prior to the 
meeting with Albert’s management). On 
these dates we purchased an aggregate of 
4,800 Albert’s shares at prices between 
$9.25 and $10 per share. 


The July 8 meeting between Mr. Lifton and 
representatives of Albert’s did not result in 
any firm offer to acquire its assets. Rather, 
Mr. Lifton learned during the meeting that 
the price we had in mind was deemed 
inadequate by Albert’s management and 
that a higher price would have to be forth- 
coming if there was to be a purchase. 
While we were considering whether such 
an offer should or could feasibly be made, 
on July 11 Albert’s announced its 
agreement in principle to sell its assets, 
subject to liabilities, to Oppenheimer for 
$13.00 per share net to shareholders. 


Rescission Offer 


We hereby offer to return to those from 
whom we purchased Albert’s securities on 
July 7 and 8 the stock so purchased at our 
purchase cost for the acquisition. In this 
regard we think it should be mentioned that 
since the announcement of the agreement 
in principle to sell Albert’s, the proposed 
acquisition by Oppenheimer has been 
terminated. 


Conclusion 


Our present-day activities are predomi- 
nantly in private real estate transactions 
and in private activities in the motion 
picture industry. We are not engaged in any 
facet of the securities business, nor do we 
participate in the management or direction 
of any publicly-owned corporation. More- 
over, the events giving rise to the present 
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inquiry were not part of a pattern of 
conduct, but rather a single, isolated 
incident. 


Finally, if we should hereafter give 
consideration to a transaction similar in 
character to the contemplated acquisition 
of Albert’s, we will be acutely conscious of 
the need to avoid any open market 
securities acquisitions that might be 
construed to be motivated by the use of in- 
formation not available to the public 
generally. 


Respectfully, 


/s/Robert K. Lifton 
Robert K. Lifton 





/s/ Howard L. Weingrow 
Howard L. Weingrow 





Commissioner Karmel, dissenting 


| object to the issuance of this negotiated statement 
from two individuals, because | do not believe that 
publication based on Section 21(a) of the Securities 
Exchange Act of 1934 (the ‘“‘Act”) should be used as a 
sanction to dispose of investigated matters. | am par- 
ticularly disturbed by such publication where, as here, 
the Commission could not institute formal adminis- 
trative proceedings under Section 15(b) of the Act 
against the persons who submitted the statement. 
The facts in the letter do not clearly constitute a viola- 
tion of the securities laws and the Commission has 
not concluded a violation has occurred. 


| therefore dissent for the reasons more fully set forth 
in my separate statement to the Commission’s recent 
announcement relating to reports of investigations, 
and my dissent In the Matter of Spartek, Inc. 








Securities Exchange Act Release No. 15664 (March 
21, 1979). 


2Securities Exchange Act Release No. 15567 
(February 14, 1979). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15666/March 21, 1979 


NOTICE OF WITHDRAWAL OF PROPOSED RULE 
CHANGE BY THE NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC. 


File No. SR-NASD-76-7 


The National Association of Securities Dealers, Inc. 
(“NASD”), by letter dated February 28, 1979, withdrew 
a proposed rule change (File No. SR-NASD-76-7) 
which had been submitted on July 28, 1976, pursuant 
to Section 19(b) of the Securities Exchange Act of 
1934 (the “Act”) and Rule 19b-4 thereunder. Notice of 
the proposed rule change was given by Securities 
Exchange Act Release No. 12682 (August 2, 1976) and 
by publication in the Federal Register (41 FR 33347, 
August 9, 1976). 


The proposed rule change would have (1) 
supplemented the Policy of the Board of Governors 
which concerns Fair Dealings with Customers under 
Article Ill, Section 2 of the NASD’s Rules of Fair 
Practice, to include additional suitability requirements 
with respect to sales practices and (2) amended the 
Interpretation of the Board of Governors concerning 
the Review of Corporate Financing under Article Ill, 
Section 1 of the NASD’s Rules of Fair Practice to limit 
the reservation of securities by officers, directors and 
employees of the issuer to 5% of the offering. 


The NASD states that it has withdrawn the proposed 
rule change with the intent of consolidating the 
changes therein within an upcoming revision of its 
corporate financing rules. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15667/March 22, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (par value $.50) of WEST CHEMICAL 
PRODUCTS, INC. from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15668/March 22, 1979 


Administrative Proceeding File No. 3-5557 
In the Matter of 

CHICAGO FINANCIAL PARTNERSHIP et al. 
GAIL J. CONNELLY 

PHILIP J. DALMAN 

JAMES M. CHIPMAN 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In this administrative proceeding ordered pursuant to 
the Securities Exchange Act of 1934 (“Exchange 
Act”),1 Respondents Gail J. Connelly, Philip J. 
Dalman and James M. Chipman have submitted Offers 
of Settlement that the Commission has determined to 
accept. Solely for the purpose of settling these 
proceedings and without admitting or denying the 
allegations contained in the Order for Proceedings, 
Gail J. Connelly, Philip J. Dalman and James M. 
Chipman consent to the findings and sanctions set 
forth below.2 


On the basis of the Order for Proceedings and her 
Offer of Settlement, it is found that Gail J. Connelly 
wilfully aided and abetted violations of Section 15(b) 
of the Exchange Act and Rules 15b1-1 and 15b3-1 
thereunder, as alleged in the Order for Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanction specified in the Offer of 
Settlement. 


Accordingly, IT 1S ORDERED that effective at the 
opening of business on the second Monday after the 
date this Order is entered, Gail J. Connelly is barred 
from being associated with a broker, dealer, 
investment company, or investment adviser, provided 
that after three years she may apply to the 





lin the Matter of Chicago Financial Partnership, et al., 
instituted on September 28, 1978. 


2The findings herein are not binding on any other 
respondent named in these proceedings. 
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Commission to become associated with a broker, 
dealer, investment company, or investment adviser. 


On the basis of the Order for Proceedings and his 
Offer of Settlement, it is found that Philip J. Dalman 
wilfully violated and wilfully aided and abetted 
violations of Sections 9(a)(2), 10(a) and 10(b) of the 
Exchange Act and Rules 10a-1 and 10b-5 thereunder 
and wilfully aided and abetted violations of Section 
15(b) of the Exchange Act and Rules 15b1-1 and 
15b3-1 thereunder, as alleged in the Order for 
Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offer of 
Settlement. 


Accordingly, IT IS ORDERED that effective April 1, 
1979, Philip J. Dalman is barred from being 
associated with any broker, dealer, investment 
company or investment adviser, provided that after 18 
months Philip J. Dalman may apply to the 
Commission to become associated with a broker, 
dealer, investment company or investment adviser as 
a supervised employee in a non-supervisory capacity, 
further provided that 18 months after becoming a 
supervised employee in a non-supervisory capacity 
Philip J. Dalman may apply to the Commission to 
become associated with a broker, dealer, investment 
company, or investment adviser in a supervisory or 
proprietary capacity. 


IV 


On the basis of the Order for Proceedings and his 


Offer of Settlement, it is found that James M. 
Chipman wilfully aided and abetted violations of 
Section 9(a)(2),*10(b) and 15(b) of the Exchange Act 
and Rules 10b-5, 15b1-1 and 15b3-1 thereunder, as 
alleged in the Order for Proceedings. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offer of 
Settlement. 


Accordingly, IT IS ORDERED that, effective on the 
date of this Order, James M. Chipman be, and he 
hereby is, suspended from being associated with any 
broker, dealer, investment company, or investment 
adviser for a period of six months, and thereafter is 
barred from being associated with any broker, dealer, 
investment company, or investment adviser in any 
capacity other than as a supervised employee in a 
non-supervisory capacity, provided that after one year 
as a supervised employee in a _ non-supervisory 
capacity, James M. Chipman may apply to the 
Commission to become associated with a broker, 
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dealer, investment company or investment adviser in a 
supervisory or proprietary capacity. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SEE 
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Release No. 6039/March 22, 1979 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15671/March 22, 1979 


DEVELOPMENT OF A NATIONAL MARKET SYSTEM 
AGENCY: Securities and Exchange Commission. 
ACTION: Status Report. 

SUMMARY: The Commission assesses the progress 
made in 1978 toward the establishment of a national 
market system and sets forth its views as to the next 


steps which should be taken to achieve that goal. 


DATES: Not Applicable. 





ADDRESSES: Interested persons are invited to 
provide written comments regarding this status report 
and the issues discussed herein. Commentators 
should file six copies of their submissions with 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Room 892, 500 North Capitol 
Street, Washington, D.C. 20549. All submissions 
should refer to File No. S7-735-A and will be available 
for public inspection at the Commission’s Public 
Reference Room, Room 6101, 1100 L Street, N.W., 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Brandon 
Becker, Division of Market Regulation, Securities and 
Exchange Commission, Room 321, 500 North Capitol 
Street, Washington, D.C. 20549 (202) 755-8749. 


SUPPLEMENTARY INFORMATION: On January 26, 
1978, the Commission issued a statement on the 
development of a national market system (‘January 
Statement”).! In that Statement, the Commission 
provided a discussion of the objectives of a national 
market system and set forth its views as to those 
steps which it believed should be taken during 1978 to 
facilitate development of a national market system as 
envisioned by the Congress in the Securities Acts 
Amendments of 1975 (the “1975 Amendments”).2 This 
status report assesses the progress made during the 
past year in pursuing the initiatives described in the 
January Statement and indicates the Commission’s 
views as to those issues which next should be 
resolved and those steps which next should be taken 
to continue progress towards a national market 
system. 


INTRODUCTION 
In order to provide some perspective for the 


Commission’s evaluation of the past year and its 
expectations for the coming year, it is important to 





Securities Exchange Act Release No. 14416 (January 
26, 1978), 43 FR 4354. 


2id at 26, 43 FR at 4358. Secton 11A of the Securities 
Exchange Act of 1934 (the “Act”) [15 U.S.C. 78a et 
seq., aS amended by the 1975 Amendments (Pub. L. 
No. 94-29 (June 4, 1975)], directs the Commission to 
“facilitate the establishment of a national market 
system for securities ...in accordance with the 
findings and to carry out the objectives set forth in 
[Section 11A(a)(1) of the Act, 15 U.S.C. 78k-1(a)(1)]”. 
Section 11A(a)(2) [15 U.S.C. 78k-1(a)(2)]. The January 
Statement contains an abbreviated history of the 
evolution of the national market system concept. 
January Statement, supra note 1, at 5-18, 43 FR at 
4354-6. 


set forth some general comments about the 
Commission’s national market system program. The 
Commission continues to believe that the develop- 
ment of a national market system should be an 
evolutionary process. The Commission's role in this 
process is to monitor and encourage industry 
progress, to act as a catalyst and, when necessary, to 
take regulatory action to achieve a particular goal. 
However, the Congress did not intend that the 
Commission dictate the ultimate configuration of the 
national market system or, through regulatory fiat, 
force all trading into a particular mold.? Instead, the 
Congress (and the Commission) expected that the 
securities industry would assume primary responsi- 
bility for the development of facilities necessary to 
achieve the objectives set forth by Congress in 
Section 11A of the Act. 


Although some significant steps were taken during 
the past year, the Commission believes that progress 





3in directing to the Commission to facilitate the 
establishment of a national market system, the 
Congress articulated the objectives to be sought in a 
national market system and specified the basic under- 
lying principles which should govern the establish- 
ment of that system; however, the Congress neither 
defined the term “national market system” nor 
mandated specified minimum components of such a 
system. As the Senate Committee stated in its Report 
to Accompany S.249 (the legislative proposal that 
provided the foundation for Section 11A of the Act): 


The Committee considered mandating 
certain minimum components of the 
national market system but rejected this 
approach. The nation’s securities markets 
are in dynamic change and in some 
respects are delicate mechanisms; the 
sounder approach appeared to the Commit- 
tee, therefore, to be to establish a statutory 
scheme clearly granting the Commission 
broad authority to oversee the implementa- 
tion, operation, and regulation of the 
national market system and at the same 
time to [sic] charging [the Commission] 
with the clear responsibility to assure that 
the system develops and operates in 
accordance with Congressionally deter- 
mined goals and objectives. 


Senate Comm. on Banking, Housing, and Urban 
Affairs, Report to Accompany S.249, S. Rep. No. 
94-75, 94th Cong., 1st Sess. 8-9 (Comm. Print 1975), 
reprinted in, [1975] U.S. Code Cong. & Ad. News 179, 
186-87 (“Senate Report”). See January Statement, 
supra note 1, at 12-13, 43 FR at 4355. 
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towards a national market system cannot usefully be 
gauged by reference alone to the number of 
Commission rules proposed or adopted or the number 
of facilities initially implemented or improved within a 
particular time frame. Meaningful progress can be 
achieved—and unintended and harmful consequences 
avoided—only through development and modification 
of facilities and rules which constitute the foundation 
of a national market system. As new components of 
the national market system are implemented, there 
necessarily will be a period of learning and 
adjustment. Only after an opportunity to monitor 
actual on-line experience with these components— 
whether facilities or regulatory initiatives—can the 
Commission and the industry evaluate whether a 
particular component achieves its intended goal. 


During the past year, the Commission and the 
industry have made significant progress towards 
achievement of some of the objectives of a national 
market system and, more particularly, certain of the 
initiatives described in the January Statement.4 In 
addition, through comments and industry proposals 
submitted in response to the January Statement,” the 





4The market structure program described in the 
January Statement consisted of six interrelated initia- 
tives: the development and implementation of three 
new national market system facilities (a consolidated 
quotation system, a nationwide network of order 
routing facilities, and a central public agency limit 
order file), the refinement of an existing national 
market system facility (the consolidated transaction 
reporting system), the commencement of rulemaking 
proceedings to consider designation of certain 
categories of securities as qualified for trading in the 
national market system, and the continued 
consideration of off-board trading rules in light of the 
progress made toward a national market system. The 
January Statement also indicated that the Commis- 
sion anticipated consideration of certain corollary 
issues in conjunction with this program, including 
institutional trading prohibitions, options market 
structure, governance and surveillance, the provisions 
of Section 11(a) of the Act, and clearance and 
settlement. 


SThe Commission has received responses from the 
American Stock Exchange, Inc. (“Amex”), Boston 
Stock Exchange, Inc. (“BSE”), Chicago Board Options 
Exchange, Inc. (“CBOE”), Cincinnati Stock Exchange, 
Inc. (“CSE”), Midwest Stock Exchange, Inc. (“MSE”), 
New york Stock Exchange, Inc. (“NYSE”), Pacific 
Stock Exchange, Inc. (“PSE”), Philadelphia Stock 
Exchange, Inc. (“Phix”) and the National Association 
of Securities Dealers, Inc. (“NASD”). We have also 
received comments from the Securities Industry 
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self-regulatory organizations and the securities 
industry have increased their collective commitment 
to enhance and perfect market linkage and 
information systems and to address unresolved policy 
and technological concerns. 


During 1978, there were two major nationa! market 
system facilities developments. The first was 
implementation of a Commission rule requiring all 
market centers to collect and make available “firm” 
quotation information (including size)° to securities 
information vendors for dissemination to market 
professionals and the investing public.” Although the 
rule contains exceptions to firmness to accommodate 
certain operational characteristics of current exchange 
trading and quotation collection procedures,° a func- 
tioning consolidated quotation system, long con- 
sidered a cornerstone of a national market system, 
has become operational, and quotation information 
for reported securities is now an integral part of the 
nation’s securities markets. 





Association (“SIA”) and other trade groups, various 
brokerage firms, securities information vendors and 
corporate issuers as well as numerous individuals. All 
of these comments are publicly available in the 
Commission’s File No. S7-735-A. 


SQuotations made available pursuant to this rule are 
required, subject to certain exceptions, to be “firm”; 
i.e., brokers and dealers are required to execute an 
order presented to them at their displayed quotation 
price up to the amount of their displayed quotation 
size or better. 


7Rule 11Ac1-1 under the Act [17 CFR 240.11Ac1-1], 
which became effective August 1, 1978, requires each 
self-regulatory organization to collect, process and 
make available to securities information vendors 
quotations and quotation sizes for all securities 
(“reported securities’) as to which last sale 
information is included in the consolidated 
transaction reporting system contemplated by Rule 
17a-15 under the Act [17 CFR 240.17a-15]. See 
Securities Exchange Act Release No. 14415 (January 
26, 1978) (“Quotation Release”), 43 FR 4342. 


8These exceptions are for revised quotations and un- 
usual market conditions. Rule 11Ac1-1(b)(3) and 
(c)(3). 


9Quotations from all market centers (including third 
market makers) subject to Rule 11Ac1-1, other than 
CSE, are being made available in a single consoli- 
dated data stream processed by the Securities 
Industry Automation Corporation (“SIAC”). Although 
Rule 11Aci-1, unlike Rule 17a-15, does not require 





Significant steps also have been taken toward imple- 
mentation of comprehensive market linkage systems. 
Two experimental programs intended to achieve such 
linkages commenced operation during 1978. One of 
these, the Intermarket Trading System (“ITS”), was 
developed jointly by several exchanges and is 
designed to permit orders for the purchase and sale of 





reporting self-regulatory organizations to file plans for 
the dissemination of quotation information, the 
Commission, in the release announcing the adoption 
of Rule 11Ac1-1, encouraged the exchanges and the 
NASD to consider joint implementation of Rule 
11Ac1-1 on a voluntary basis. See Quotation Release, 
supra note 7, at 51-52, 43 FR at 4349. 


In response to this statement, in April 1978, 
representatives of the Amex, BSE, CSE, MSE, NASD, 
NYSE, PSE and Phix met to discuss the possibility of 
developing a joint plan for the implementation of Rule 
11Ac1-1. The negotiations regarding the proposed 
plan and technical problems encountered by certain 
regional exchanges in connection with the installation 
of automated quotation generation equipment 
prompted the Commission to defer the effective date 
of Rule 11Ac1-1 from May 1, 1978, to August 1, 1978. 
Securities Exchange Act Release No. 14711 (April 27, 
1978), 43 FR 18556. On July 25, 1978, a “Plan for the 
Purpose of Implementing Rule 11Ac1-1 under the 
Securities Exchange Act of 1934” (“CQ Plan”) was 
filed. 


On July 28, 1978, the Commission declared the CQ 
Plan effective on a temporary basis pursuant to 
Section 11A(a)(3)(B) of the Act, (Securities Exchange 
Act Release No. 15009 (July 28, 1978), 43 FR 34851) 
and on August 1, 1978, pursuant to the CQ Plan, the 
Amex, BSE, MSE, NYSE, PSE and Phix commenced 
disseminating*quotations to vendors in a single data 
stream. On January 24, 1979, the Commission 
extended its temporary approval of the CQ Plan for an 
additional 12 months (Securities Exchange Act 
Release no. 15511 (January 24, 1979), 44 FR 6230), 
and, on February 20, 1979, quotations of third market 
makers (collected by the NASD) were added to the 
consolidated quotation data stream. 


During 1978, the Commission published for comment 
new proposals designed to refine the operation of the 
consolidated transaction reporting and quotation 
systems. The first of these proposals, proposed Rule 
11Ac1-2 uncder the Act [17 CFR 240.11Ac1-2], would 
impose comprehensive minimum requirements regu- 
lating the manner in which securities information 
vendors display transaction and quotation informa- 
tion. Securities Exchange Act Release No. 15251 
(October 20, 1978), 43 FR 50615. 


multiply-traded securities to be routed between 
market centers for execution.19 The other system, the 
Cincinnati Stock Exchange multiple-dealer trading 
facility (“CSE System”), represents an experiment in 
the use of a fully automated, electronic trading 
system.!! The Commission believes that these 





The second proposal would amend existing Rule 
17a-15 to: (i) redesignate Rule 17a-15 as Rule 11Aa3-1 
under the Act; (ii) eliminate (subject to certain 
conditions) the existing prohibition on retransmission 
of last sale data for purposes of creating a moving 
ticker display; and (iii) set forth procedures for 
amending transaction reporting plans filed pursuant 
to the Rule. Securities Exchange Act Release No. 
15250 (October 20, 1978), 43 FR 50606. 


10in the January Statement, the Commission called 
for the prompt development of market linkage 
systems to permit orders in qualified securities to be 
promptly and efficiently transmitted from one 
qualified market center to another. January State- 
ment, supra note 1, at 28-33, 43 FR at 4358. On March 
9, 1978, the Amex, BSE, NYSE, PSE and Phix jointly 
filed with the Commission a “Plan for the Purpose of 
Creating and Operating an Intermarket Communica- 
tion Linkage” (“ITS Plan”). On April 14, 1978, the 
Commission issued a temporary order pursuant to 
Section 11A(a)(3)(B) of the Act approving the imple- 
mentation of the ITS for a period of 120 days and, on 
August 11, 1978, the Commission extended that 
approval for an additional year. Securities Exchange 
Act Release Nos. 14661 (April 14, 1978) and 15058 
(August 11, 1978), 43 FR 17419 and 36732. As of this 
date, all self-regulatory organizations other than the X 
CSE and NASD are participating in the ITS and 
approximately 332 securities are currently traded 
through the system. The ITS participants expect that 
550-600 securities will be traded in the system by July 
1, 1979, and discussions are continuing between the 
ITS participants and the NASD regarding linking “third 
market” dealers through the ITS. 


110n April 18, 1978, the Commission approved a 
proposed CSE rule change permitting the implementa- 
tion of the CSE System on a nine month pilot basis. 
Securities Exchange Act Release No. 14674 (April 18, 
1978) (“CSE System Approval”), 43 FR 17894. On 
December 15, 1978, the Commission extended its 
approval of the CSE System for an additional year. 


Securities Exchange Act Release No. 15413 
(December 15, 1978) (“CSE System Extension”), 44 
FR 129. On February 14, 1979, a subsidiary of Control 
Data Corporation became the facilities manager for 
the CSE System. 


The CSE System, through an electronic communi- 
cations network maintained by the CSE, enables CSE 


SEC DOCKET/27 





systems evidence considerable progress in the 
application of automation and computer and commu- 
nications technology to overcome some of the 
problems associated with market fragmentation. In 
the Commission’s view, the ITS and the CSE System 
both offer valuable opportunities for increased 
competition and for the Commission and the 
brokerage community to assess the ability of differing 
types of market linkage systems to integrate trading 
in physically separate locations and to observe the 
effects of these linkage systems on the operation of 
the markets. Both types of market linkage systems, 
separately or in some combination, may become 
permanent features of a national market system, 
either because it becomes clear that both systems, 
notwithstanding their differing operational character- 
istics, are compatible, or because the different trading 
characteristics of some securities make use of one 
type of market linkage system more economical and 
efficient for those securities than the other. 


In addition to this tangible progress towards a 
national market system, the January Statement, by 
establishing a specific detailed program, focused the 
attention of the self-regulatory organizations, the 
securities industry and the investing public on 





Continued from preceding page 


members, without the necessity of maintaining a 
presence on the floor of the CSE or any other 
exchange, to participate in a market conducted in 
accordance with certain auction-type trading prin- 
ciples by entering bids and offers for securities for 
their own account and as agents for their customers’ 
accounts. In addition, CSE rules permit a specialist 
on any national securities exchange, without 
becoming a member of the CSE, to enter bids and 
offers in the system as principal or as agent in any 
security in which that specialist is registered on 
another exchange. Orders entered into the CSE 
System are stored in the CSE’s computer facilities and 
queued for execution as follows: priority is governed 
first by price (i.e., the highest bid and lowest offer) 
and second, as between orders at the same price, by 
time of entry. However, public agency orders as 
defined in the CSE’s rules, regardless of time of entry, 
are granted priority over other orders at the same 
price. 


12For example, the type of trading environment which 
is most appropriate for a particular security may prove 
to be related to the level of trading activity and 
multiple trading interest for that security. If so, then 
some securities may be better suited to a market 
environment characterized primarily by appropriately 
linked market centers, while other securities may be 
better suited to trading through a market linkage 
facility similar to the CSE System. 
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significant unresolved issues relating to the develop- 
ment of a national market system. Through the 
various comments received, considerable progress 
has been made in refining the views of the 
Commission and the industry with respect to the 
appropriate characteristics of order routing and limit 
order facilities and the role these facilities should play 
in a national market system.'Y These comments have 
been carefully considered by the Commission in 
formulating its views expressed in this status report. 


During 1979, the Commission will continue its efforts 
to identify and reduce to specifics those steps 
necessary to the achievement of a national market 
system, taking such regulatory action, from time to 
time, aS appears necessary or appropriate to facilitate 
the establishment of that system. While the 
Commission expects further progress in a number of 
areas, discussion here is limited to those areas in 
which the Commission believes more direction and 
immediate attention are especially important. 


The Commission’s first priority is the achievement of 
nation-wide price protection for public limit orders 
against executions at inferior prices. The Commission 
believes that, although certain technological problems 
must be resolved—such as the perfection of 
mechanisms necessary to achieve the efficient inter- 
market execution of orders and the collection and 
display of limit order information—realization of this 
goal and implementation of, at a minimum, a pilot 
program providing price protection for a_ limited 
number of qualified securities should be achieved 
within the next 12-18 months.'4 In addition, the 
Commission believes that progress should be made 
during 1979 to assure the general availability of 
neutral order routing facilities linking brokers’ and 
dealers’ offices to all market centers trading reported 
securities. ! Finally, the Commission intends 
promptly to initiate rulemaking proceedings to 
consider redefinition of the trading environment for 
securities now traded exclusively over-the-counter 
when those securities become listed or admitted to 
unlisted trading privileges on an exchange for the first 
time. The remainder of this status report will 
describe in detail the Commission’s expectations for 
further progress. 





13S¢e text infra at notes 16-35 and 40-52. 
14S¢e text infra at note 29. 
15See text infra at notes 46-52. 


16See text infra at naotes 52-54. 





DISCUSSION 
1. Nation-wide Price Protection 


One of the essential elements of the Commission’s 
program announced in the January Statement was the 
creation of a mechanism by which nation-wide 
protection for limit orders would be assured. 
Specifically, the Commission proposed the develop- 
ment of a central limit order file (“Central File”) into 
which public agency limit orders ("public limit 
orders”)! could be entered and queued for execution 
in accordance with the auction-type principles of price 
and time priority.18 The Commission requested each 
self-regulatory organization to inform the Commission 
of its willingness to undertake joint implementation of 
a Central File and urged the self-regulatory organiza- 
tions to submit a joint plan for its design, construc- 
tion and operation. 


In response to this request, the Commission received 
several proposals describing alternative means of 
achieving the goal of nation-wide limit order 
protection. The NASD submitted a “Technical Plan for 
the Development of a National Market System” 
(“Technical Plan”) describing an electronic facility 
(based upon the technology and hardware of the 
existing NASDAQ system) functionally similar to the 
Central File proposed by the Commission. The 
Technical Plan contemplates that any qualified broker 
could enter limit orders into the facility for execution 
by qualified market makers based upon price and time 
priority within the system. The NASD’s Board of 
Governors, however, expressly reserved judgment on 
the policy and regulatory issues associated with 
implementation of the facility described in the 
Technical Plan. Specifically, the NASD noted that 
further study was necessary to determine whether ex- 
clusion of non-public limit orders from the Central 
File and whether protection of orders entered in the 
file against executions at the same price as well as 
executions at an inferior price would be appropriate. 


Most other self-regulatory organizations opposed 
creation of a Central File as described in the January 





17The Commission defined “public limit order” as 
“any limit order not for the proprietary account of a 
broker or dealer.” January Statement, supra note 1, at 
34 n.52, 43 FR at 4359 n.52. 


18See January Statement, supra note 1, at 34-35, 43 
FR at 4359. 


19See letter from Gordon S. Macklin, President, 
NASD, to George A. Fitzsimmons, Secretary, SEC, 
May 30, 1978, contained in File No. S7-735-A. 


Statement. These commentators argued that the 
absolute time priority proposed to be afforded public 
limit orders entered in the Central File29 would have 
significant deleterious effects on the exchange trading 
process. In essence, these commentators asserted 
that such a preference for public limit orders would 
provide a major trading advantage to these orders, 
thereby creating a disincentive to the commitment of 
market making capital by dealers, and would 
eventually lead to the elimination of exchange trading 
floors by inexorably forcing all trading into a fully 
automated trading system. In addition, several 
self-regulatory organizations suggested that, in lieu of 
the immediate implementation of a Central File, the 
Commission should permit the ITS participants 
sufficient time to attempt to provide limit order 
protection through the ITS. Specifically, the NYSE 
and MSE submited proposals which envision the 
electronic dissemination and display of limit order 
information from each market center and use of the 
ITS to assure intermarket price protection of displayed 
limit orders in any market.©* The MSE also suggested 
that the Commission adopt a rule requiring protection 
of all such displayed limit orders against executions 
at an inferior price. 


While the Commission cannot predict accurately the 
consequences of implementing a limit order 
protection system based on affording orders entered 
in a Central File priority over all other buying and 
selling interest, the Commission recognizes the 
possibility that introduction of a system based upon 
the absolute time priority concept could have a radical 
and potentially disruptive impact on the trading 
process as it exists today. Therefore, industry and 
Commission efforts should be concentrated on the 
achievement of nation-wide protection for all public 
limit orders based on the principle of price priority. 





20in the January Statement, the Commission 
proposed that public limit orders entered in the 
Central File would have absolute priority over all other 
orders at the same price. See January Statement, 
Supra note 1, at 35-36, 43 FR at 4359. 


21 See letter from Richard B. Walbert, President, MSE, 
to George A. Fitzsimmons, Secretary, SEC, November 
24, 1978 (“MSE Letter’), contained in File No. 
$7-735-A, at 34-38. 


22See letter from James E. Buck, Secretary, NYSE, to 
George A. Fitzsimmons, Secretary, SEC, May 31, 
1978, (“NYSE Letter”), contained in File No. S7-735-A, 
and MSE Letter, supra note 21. 


23See MSE Letter, supra note 21 at 42-43. 
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The Commission believes that nation-wide price 
protection—whereby any appropriately displayed 
public limit order24 for a qualified security2° is 
assured of receiving an execution prior to any 
execution by a broker or dealer at an_ inferior 
price—should be a basic characteristic of a national 
market system.<° As an initial step towards this end, 
the Commission believes that the proponents of the 
ITS should be afforded time to experiment with and 
further enhance that system as a means of providing 
intermarket price protection for public limit orders. 
The commentary submitted by most self-regulatory 
organizations evidences a common commitment to 
achievement of this type of protection and a 
willingness to take all technical steps necessary to 
reach this goal. 


In the Commission’s view, two types of initiatives are 
necessary to achieve nation-wide price protection for 
displayed public limit orders by means of the ITS. 
First, the self-regulatory organizations and the 
securities industry must determine to resolve 
collectively the various practical and technical 
problems associated with disseminating and display- 
ing public limit order information from each market 
center and with promptly enhancing the ITS so that it 
may serve as a means by which price protection for 





24For purposes of this discussion, the term “public 
limit order” should be construed as any limit order to 
purchase or sell a qualified security not for the pro- 
prietary account of a broker or dealer or any person 
associated with a broker or dealer which is entered 
into a market center's limit order repository (whether 
that be a specialist’a book or some other similar 
mechanism) and displayed in other market centers. 
Cf. note 17, supra. 


25section 11A(a)(2) of the Act empowers the 
Commission to designate as “qualified securities” 
those securities or classes of securities qualified for 
trading in the national market system. See text infra 
ast notes 54-55. 


26Policy consideratons relating to so-called “gap print 
pricing”: i.e., the execution of limit orders at the 
“cleanup” price of a block transaction (see, e.g., 
NYSE Rule 127), while necessary to resolve prior to 
the implementation of a rule requiring intermarket 
price protection for block orders, would not appear to 
affect the system design of the facilities used to 
achieve that result. As a preliminary matter, the 
Commission believes that, unless compelling 
arguments are presented to the contrary, gap print 
pricing for displayed public limit orders away from the 
market should be a characteristic of price protection 
in the national market system. 


30/SEC DOCKET 


public limit orders can be afforded on an intermarket 
basis. Thus, each self-regulatory organization must 
develop a means of storing public limit order 
information*! and disseminating that information for 
electronic display in all other market centers. 


In addition, if the ITS is to provide a mechanism for 
the routing of orders easily and efficiently for 
execution against public limit orders in other markets, 
certain of its operating characteristics must be sub- 
stantially improved. Foremost among the necessary 
changes is a reduction iin the length of time required 
to enter commitments to trade and receive execution 
or rejection reports. Currently, the complexity of order 
entry procedures and the two-minute time interval 
provided for execution or rejection appears to 
discourage brokers from using the system, particu- 
larly during periods of active trading. Although the ITS 
participants are experimenting with a one-minute time 
period, this enhancement would appear to be 
insufficient if ITS is to be used for the purpose of en- 
suring nation-wide public limit order protection. 
Ultimately, the exigencies of active trading in multiple 
locations probably will require systems enhancements 
which reduce response times to significantly less than 
one minute. 





27The Commission does not believe that it is 
necessary for every market to create facilities 
permitting the electronic storage of limit orders. The 
option to develop such a mechanism should be left to 
each self-regulatory organization, provided that an 
effective means of disseminating that information to 
other market centers for electronic display purposes is 
achieved. The Commission notes, however, that the 
NYSE has proposed to develop its own electronic 
repository for limit orders routed to the NYSE and the 
Commission encourages the NYSE to proceed with 
the implementation of this facility. 


28Delays in the transmission and execution of orders 
between markets may disrupt trading on both sending 
and receiving markets. Those delays may prevent the 
completion of transactions on the sending market 
pending receipt of execution reports and may create 
sequencing difficulties on the receiving market. For 
example, if a broker desires to execute a block on a 
regional exchange at 19 3/4 (a price away from the 
current market), nation-wide price protection for 
public limit orders would require the broker to delay 
execution of that part of the block which might be 
off-set by displayed public limit orders at a better 
price pending receipt of an execution or rejection with 
respect to those orders. Thus, if another market is 
then displaying a public limit order to buy 200 shares 
at 19 7/8, the broker handling the block would be 
required to send a 200 share order for execution on 





In furtherance of this necessary collective effort, the 
Commission is requesting each self-regulatory 
organization to inform the Commission in writing, by 
May 1, 1979, of its commitment to work actively with 
other such organizations to develop in concert and 
submit to the Commission by September 1, 1979, a 
joint plan specifying a series of planned steps by 
which the mechanisms to provide price protection for 
all public limit orders will be developed and 
implemented, at least on a pilot basis, not later than 
the end of calendar year 1980. 


The second initiative necessary for the achievement of 
nation-wide price protection for public limit orders is 
the proposal of a Commission rule prohibiting any 
broker or dealer from executing any order to buy or 
sell a qualified security at a price inferior to the price 
of any displayed public limit order unless the broker 
or dealer assures that, simultaneously with or 
immediately after execution, those limit orders 
displayed at the time of execution are satisfied at the 
limit price or such better price as may be required by 
the principles of gap print pricing.30 Within the next 





the other market. If execution of the 200 share order 
were delayed, due to the inefficiency of the sending 
and execution mechanism, there would be an 
increased likelihood that additional public limit orders 
(for example, an order to buy 100 shares at 20) would 
be placed on the specialist’s book prior to execution 
of the 200 share order. In this event, presumably the 
200 share order at 19 7/8 would be executed, notwith- 
standing the normal priority of the 100 share order at 
20, since only those orders displayed at the moment 
of transmission would be entitled to protection. See 
text infra at notes 33-34. The incidence of such 
anomalies, however, will be reduced as mechanisms 
for transmitting and executing orders between 
markets are refined to reduce response times. 


291f the self-regulatory organizations are unable to 
agree on an appropriate plan to achieve nation-wide 


price protection for public limit orders, thé 
Commission will consider whether to use its authority 
under Section 17(d) of the Act to allocate to a single 
entity the self-regulatory responsibility for providing a 
framework for achieving the goal or for carrying out a 
Commission design of a means to that end. 


30See note 26 Supra. Of course, the creation of this 
explicit obligation would in no way limit a broker's 
existing duty to seek to obtain best execution of his 
customers’ orders. See Restatement (Second) of 
Agency §424 (1957). Cf. Newman v. Smith, [1974-75 
Transfer Binder] Fed. Sec. L. Rep. (CCH) 995,078 at 
97,782, 97,784-85 (S.D.N.Y., No. 70, Civ. 1787 WCC, 
Apr. 24, 1975); In re Wittow, 44 S.E.C. 666, 669 (1971); 


few months, the Commission expects to propose 
such a rule, contemplating an effective date 
sufficiently distant to afford time for the industry to 
design and put in place procedures and facilities 
needed to assure price protection for all public limit 
orders in qualified securities. 


* * * 


Because the Commission views the development and 
implementation of the facilities component of the 
national market system as primarily a self-regulatory 
organization and industry responsibility, the Commis- 
sion believes that an appropriate opportunity should 
be provided the self-regulatory organizations to 
achieve the goal of nation-wide price protection for 
public limit orders in the manner contemplated in the 
MSE and NYSE3? submissions—namely, through a 
multiple-market display of limit orders and an en- 
hanced ITS. However, if it appears that the ITS, even 
with enhancements, cannot adequately meet the 
needs of market professionals in an environment 
characterized by an affirmative obligation to provide 
inter-market price protection for public limit orders, 
the Commission is prepared to explore alternative 





In re Thomson & McKinnon, 43 S.E.C. 785, 788-89 
(1968). See a/so Horst v. W.T. Cabe & Co., [1977-78 
Transfer Binder] Fed. Sec. L. Rep. (CCH) 996,213 at 
92,461, 92,464 (S.D.N.Y., No. 76, Civ. 1782, Oct. 31, 
1977). 


3iUnlike the MSE, the NYSE suggested that inter- 
market price protection should be provided on a 
voluntary basis, rather than by imposition of a rule 
requiring such price protection. The NYSE stated: 


Undoubtedly competitive pressures will 
force each market center’s participants to 
reach out through ITS for better prices, 
rather than to effect executions in their 
own market centers at inferior prices. The 
[NYSE], for its part, will also strongly 
encourage its members to reach through 
ITS any time a better price is available 
anywhere in the system. These pressures, 
consistent with an agent’s responsibilities 
to his customer, will protect limit orders 
throughout the system against transactions 
at inferior prices. 


NYSE Letter, supra note 22, at 25. Although the Com- 
mission has determined to propose a rule requiring 
that such inter-market price protection be provided, 
we solicit comment on whether the voluntary 
procedures suggested by the NYSE would provide the 
same degree of price protection. 
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mechanisms for reaching this goal. For example, as 
an alternative to the MSE and NYSE proposal, limit 
orders from varying locations could be entered into an 
electronic trading facility modelled after the CSE 
System, and executed against those orders directly by 
market makers in any market center. Similarly, a 
Central File of the type described in the January 
Statement, modified to remove priority for orders 
stored in the File over other orders at the same price 
in the various market centers, could provide an 
efficient and effective means of assuring system-wide 
price protection. 


Notwithstanding the Commission’s commitment to 
achieve nation-wide price protection for public limit 
orders, the Commission seeks comment on whether 
there are any regulatory, policy or practical reasons to 
limit the application of the price protection concept to 
orders of this particular type. It may be that, in 
addition to protection for public limit orders, price 
protection can easily be afforded to all displayed 
orders at the market, 2 whether public or professional, 
such that any displayed quotation would be entitled to 
price protection up to the amount of its associated 
quotation size. Indeed, it may be that providing price 
protection to all buying and selling interest collected 
by a particular market center and disseminated by that 
market center as part of its current bid or offer will not 
only improve liquidity but also avoid a number of 
practical problems and trading anomalies which seem 
certain to arise from restricting price protection to 
public limit orders. 


For example, in order to provide price protection for 
public limit orders at the market, but not for other 
buying and selling interest displayed as part of the 
current quotation, it will be necessary to develop a 
separate composite display of prices and sizes 
reflecting that portion of each market center’s current 
quotation represented by public limit orders.33 
Second, confinement of nation-wide price protection 
to public limit orders could result in buying and 
selling interest at the market in a given market center 
(e.g., representing dealer interest) being bypassed as 
public limit orders in that market as inferior prices are 
required to be filled by orders transmitted from another 
market. The following hypothetical example illustrates 





32Thus, price protection would be provided for all 
published bids and offers made available pursuant to 
Rule 11Ac1-1 under th eAct. 


330 course, even if price protection were provided for 
all displayed orders, it would be necessary to develop 
and implement a means of recalling and displaying 
electronically all limit orders away from the displayed 
quotation. 
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this possibility. Assume that a broker desired to effect 
the sale of a block of stock X in a particular market 
center at a price of 19 3/4—a price below a bid for 
stock X at 20 displayed by another market center. 
Further, assume that the bid at 20 represents either a 
public order in the crowd or a specialist’s bid for his 
own account rather than a public limit order. Finally, 
assume that, in the market whose published bid was 
20, there were public limit orders to buy stock X on 
the specialist’s book at 19 7/8. Under a rule requiring 
nation-wide price protection only for public limit 
orders, the broker effecting a trade at 19 3/4 would 
have to satisfy the displayed limit orders at 19 7/8 but 
not the buying interest at 20. Such an execution 
sequence would yield a result significantly different 
from that secured under the rules of priority, parity 
and precedence now in effect on national securities 
exchanges. 


For these reasons, it would appear that, if nation-wide 
price protection is to be accomplished in a fair 
manner consistent with the purposes of the Act, it 
ultimately should encompass protection for all buying 
and selling interest displayed by a particular market 
center as part of its current bid or offer—regardless of 
whether or not that interest is comprised of public 
limit orders—as well as all displayed public limit 
orders away from the market at prices superior to the 
price of a proposed trade. In this context, nation-wide 
price protection for public limit orders should be 
viewed as an interim step toward, and experiment in, 
the achievement of price protection for all displayed 
orders. The techniques developed to implement this 
interim goal should provide valuable experience in 
assessing the practicability of requiring price 
protection for all displayed orders in the future. 


The Commission is interested in receiving the views 
of the self-regulatory organizations, the securities 
industry and the investing public as to (i) whether the 
goal of price protection for all orders at the market is 
desirable and feasible, and, if so, (ii) whether it would 
be appropriate to bypass the interim step of providing 
price protection for public limit orders and proceed 





34Furthermore, this practice would result in the 
execution of a portion of an order at a price less 
favorable to the seller than he could otherwise have 
achieved unless the broker effecting the trade at 
19 3/4, in addition to satisfying the public limit order 
at 19 7/8, obtained an execution against the displayed 
bid of 20 by separately sending a commitment to trade 
through the ITS. See note 30 supra. Similar trading 
anomalies are possible in any limit order protection 
system which does not permit virtually instantaneous 
execution of limit orders between markets. See note 
28 supra. 





directly to the enhanced goal. Persons favoring 
proceeding directly to price protection for all orders at 
the market, as well as limit orders away from the 
market, should discuss any technical or practical 
problems not present in achieving such protection 
only for public limit orders and whether achievement 
of the enhanced goal directly would require a greater 
lead time than achievement of the interim goal. 


2. Use of Market Linkage Facilities 


Apart from the usefulness of experimental market 
linkage facilities such as the ITS and the CSE System 
in providing a means to assure inter-market price 
protection for public limit orders, the Commission 
believes that certain aspects of the ITS and the CSE 
System deserve further attention. With respect to the 
operation of the ITS, the Commission understands 
that sometimes (particularly during periods of active 
trading) transactions are being effected in certain of 
the linked markets at prices inferior to the quotations 
disseminated by other linked exchanges. To some 
extent, this behavior may result from unfamiliarity of 
some brokers and exchange market makers with the 
use of ITS terminals; however, the continuation of this 
activity may also indicate that ITS procedures 
(particularly the length of time needed to enter a 
commitment to trade) are too slow to respond 
adequately to the needs of its users, or that additional 
self-regulatory organization or Commission rules may 
be required to ensure that better markets which are 
firm and readily accessible are not ignored.9° 


With respect to the CSE System, limited use of that 
System thus far has made it difficult for the 
Commission to evaluate the effects of trading in an 
electronic facility of this type. Although CSE System 
terminals are installed on the floors of the BSE, MSE 
and PSE, specialists have made little or no use of the 
System and virtually no agency orders have been 
entered through terminals on those exchanges except 
through a temporary arrangement between a single 
retail firm and one regional exchange specialist. In 
addition, although CSE rules permit retail firms to 





35whatever reasons a member of participating market 
center may have for failing to use the ITS to execute 
trades in a better market, the Commission believes 
that such behavior is unacceptable in an evolving 
national market system. See a/so note 30 supra. The 
causes for these failures should be identified by the 
appropriate self-reulatory organization and the 
reasons for not seeking better prices displayed by 
other market centers should be reported to the 
Commission by each ITS participant on a periodic 
basis. 


participate in the CSE System from their upstairs 
offices by becoming CSE approved dealers, only a few 
firms have thus far joined the System. 


The Commission has indicated that the CSE System 
might provide the Commission with valuable insights 
into the benefits and difficulties and trading in an 
automated facility.°° However, the data derived from 
the experience cannot be meaningful without 
significantly increased use of the facility. The Com- 
mission continues to believe that the CSE System 
offers a unique opportunity to study whether an 
automated trading facility can link various types of 
exchange based and upstairs broker-dealers in 
differing geographic locations. The Commission 
therefore urges those exchanges and broker-dealers 
not currently participating to consider doing so and if 
they consider that their analysis of the factors bearing 
on this decision useful to the Commission, to inform 
us, in writing, of their decision and the basis 
therefore. 


3. Improvement of Quotation Information 


Although there has been considerable effort on the 
part of the self-regulatory organizations and vendors 
to improve the quality of quotation information 
disseminated to. broker-dealers and investors pursuant 
to Rule 11Ac1-1, further improvement in the 
timeliness and reliability of this information is 
necessary, especially if the concept of nation-wide 
price protection is to be extended to all displayed 
quotations. Despite the steps taken by certain 
vendors to eliminate or reduce delays in the display of 
quotation information, the Commission remains 
concerned that general delays in the currency of 
quotation information will persist unless the vendors 
continue to upgrade their facilities to accommodate 
projected increases in the amount of trading volume 
and quotation information.38 The Commission 





36See CSE System Approval, supra note 11, at 5, 43 
FR at 17895; CSE System Extension, supra note 11, at 
5, 44 FR at 130. 


37of course, improvement of the quality and 
timeliness of quotation information is necessary in 
order to refine that system whether or not price 
protection of all orders is determined to be an appro- 
priate near term extension of that concept. 


38 Although the long delays previously experienced 
from August through mid-December 1978, have not 
continued, it is unclear to the Commission whether 
this results from the facilities enhancements made by 
vendors or the reduced volume in recent months. 
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believes that each of the principal vendors of market 
information should commit themselves to the goal of 
displaying transaction and quotation information 
within a very few seconds after receipt. 


The Commission also is concerned that, during 
periods of active trading, revised quotations from 
certain exchanges (principally the NYSE) are not 
disseminated to vendors in a timely fashion. Whether 
these delays result from a failure on the part of 
specialists to promptly update their quotations or 
inefficiencies in exchange mechanisms and proce- 
dures for collecting and disseminating those quota- 
tions, the Commission expects the exchanges to take 
prompt action to correct this situation. 


Another improvement in the operation of the 
consolidated quotation system which the Commission 
expects to occur during the coming year is greater 
availability of quotation sizes which are identical to 
the quotation sizes available upon direct inquiry. Rule 
11Ac1-1 does not currently require responsible 
brokers and dealers to communicate quotation sizes 
greater than a minimum unit of trading to their 
exchanges or association for dissemination to 
vendors. Instead, the rule permits a responsible 
broker or dealer to communicate a quotation size 
greater than a minimum unit of trading and, in such 
event, that responsible broker or dealer must be firm 
up to the amount specified. The Commission under- 
stands that under this voluntary procedure there is 
often a disparity between the quotation size dis- 
played by vendors and the size available upon inquiry. 
The Commission trusts that, as brokers and dealers 
gain familiarity with machine-displayed quotations, 
there will be less hesitancy and greater economic 





38The Commission urges vendors to comment on the 
costs of achieving this goal and the technical 
problems, if any, inherent in its implementation. 


40The NYSE has announced a program, to be com- 
pleted during 1979, for the comprehensive upgrading 
of its floor trading facilities, including the replace- 
ment of the existing trading post with a completely 
redesigned structure containing certain communica- 
tions enhancements. The Commission understands 
that the NYSE has not finally determined what 
facilities will be provided for the collection of last sale 
and quctation information as part of that upgrading 
program. The Commission believes that, whatever 
collection mechanism is ultimately selected, the 
NYSE program must provide facilities sufficient to 
assure that quotation and last sale information is 
made available to vendors within a very few seconds 
of their communication on the floor, even during 
periods of active trading. 
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incentive to communicate actual quotation sizes, 
particularly if price protection is extended to all 
displayed quotations. 


4. Broker to Market Center Order Routing Facilities 


In the January Statement, the Commission called for 
the development of a 


universally available message switch 
permitting any broker or dealer to route 
orders for the purchase or sale of qualified 
securities from its offices to ei qualified 
market trading in that security.4 


In response to this request, the Commission received 
two somewhat inconsistent proposals.4 Because of 
the varying scope of these principal proposals, 
particularly in terms of estimated implementation 





41 January Statement, supra note 1 at 29, 43 FR at 
4358. 


42The NYSE submitted a letter generally expressing 
support for enhancing order switching mechanisms 
but noting that a variety of such facilities, including its 
own common message switch, were currently 
avaitable. The NYSE further noted that those switches 
commercially available from brokerage service firms 
currently permit brokers to route orders directly to the 
market of their choice. Notwithstanding its belief that 
a universal message switch is now functionally 
available, the NYSE expressed its willingness, later 
concurred in by the Amex, to provide other exchanges 
linkage to its message switch. However, the NYSE 
and Amex reserved judgment on the question of 
computer-to-computer interfaces with automated 
pricing and execution facilities such as PSE’s COMEX 
and Phix’s PACE. See letter from James E. Buck, 
Secretary, NYSE, to George A. Fitzsimmons, 
Secretary, SEC, April 17, 1978, (“NYSE Order Routing 
Letter’) and letter from Robert Birnbaum, President, 
Amex, to George A. Fitzsimmons, Secretary, SEC, 
April 24, 1978, (“Amex Letter”) contained in File No. 
S$7-735-A. 


In contrast to this proposal, the NASD’s Technical 
Plan described a national order routing system 
(“NORS”) as a part of the overall national market 
system configuration. NORS would be designed to 
link all exchanges and third market makers with any 
broker-dealer desiring to send or receive messages 
through the system and would permit the routing of 
designated orders to a specific market center or 
undesignated orders on the basis of the best machine 
displayed quotation. 





costs,43 the Commission, in June 1978, solicited 
further comment on the basic policy question of 
whether order-by-order routing of retail orders to the 
market center disseminating the best quotation 
accompanied by a quotation size equalling or 
exceeding the order in question (i.e., the best market 
in size) should be a characteristic of the national 
market system. 


In response to its request, the Commission received 
comments from five self-regulatory organizations, the 
SIA, nine retail brokerage firms and one individual.45 
These commentators argued that order routing 
decisions should be made by the broker responsible 
for executing an order. Therefore, they oppose any 
Commission mandate to establish a single order 
routing facility which would eliminate broker dis- 
cretion by forcing automatic routing of all orders on 
the basis of machine-displayed quotations. The com- 
mentators noted that such a system would virtually 
eliminate differences in execution services and 
competitive opportunities created by those differ- 
ences. It was also argued that, in routing orders, 
brokers must consider factors other than price, 
including the size of the order, execution and clearing 
costs,"° perceptions as to the reliability of the dis- 
played quotation (in terms of firmness and timeli- 
ness), and the likelihood of obtaining an execution at 
a price more favorable than that indicated by the 
displayed quotation. 


The Commission continues to believe that a broker 
routing retail orders in a particular security to a single 
market (whether by automated or other means) must 
at least make periodic assessments of the quality of 
competing markets to assure that it is taking all 
reasonable steps under the circumstances to seek out 
best execution of customers’ orders. For most 
brokers, the availability of a neutral order routing 





43The NYSE proposal appears premised upon the 
continued existence of multiple order routing 
mechanisms, so that the modified NYSE/Amex 
message switch would handle only a portion of 
message traffic. The NASD proposed NORS is based 
on the assumption that all orders would be routed 


through that facility, thus requiring significantly 
greater computer capacity. 


44See Securities Exchange Act Release No. 14885 
(June 23, 1978), 15 S.E.C. Doc. 138. 


4Eall of these comments are contained in File No. 
S7-735-A. 


46See text infra at notes 55-56. 


mechanism which would permit a firm easily to shift 
its order flow from one market center to another 
would facilitate compliance with this obligation.47 
The need for development of neutral order routing 
facilities is not, however, premised solely on the 
contribution such facilities would make to the ability 
of a broker to achieve “best execution” of his 
customers’ orders. Development of order routing 
facilities which facilitate the routing of orders to any 
market center also will contribute to establishment of 
an environment satisfying the statutory objective of 
assuring fair competition among brokers and dealers 
and among markets.*° If market makers in a particular 
market center have reasonable expectations that they 
will receive a greater amount of order flow if they 
make markets which are consistently better in terms 
of price, depth, or ease of execution, the Commission 
believes they will be more likely to compete aggres- 
sively—thereby providing a better and more efficient 
market. Order routing facilities currently offered to 
brokers by independent service firms do not appear to 
be inconsistent with the objective of assuring 
availability of neutral order routing facilities because 
brokers can contract for linkage through these 
facilities to any exchange of which they are a member 
or to any third market maker. The NYSE/Amex 
message switch, however, which currently only 
provides access to these exchanges, does not afford 
brokers a means of routing their orders to other 
market centers. 


In its initial comment letter regarding the implemen- 
tation of a universally available order routing 
mechanism, the NYSE stated that 





47The legislative history of the 1975 Amendments 
specifically notes that the use of routing systems 
which are designed to route orders to only one market 
center is 


inconsistent with the development and 
operation of a national market system. It 
may also be inconsistent with a broker’s 
obligation to obtain “best execution” for 
his customers. The subsection would 
accordingly give the SEC the responsibility 
to require brokers to utilize order 
“switching” services which are “neutral” as 
to market centers, giving preference to one 
execution facility over another only to 
insure best execution. 


Senate Report, supra note 3, at 104-05, [1975] U.S. 
Code Cong. & Ad. News at 282. 


48See Section 11A(a)(1)(C)(ii) of the Act and text infra 
following note 64. 
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the [NYSE] agrees that there may be at 
least some demand for the message switch 
facility called for in the [January State- 
ment]. In order to emphasize both its 
willingness to participate in the develop- 
ment of the national market system and its 
agreement that market share should be a 
function of market quality, the [NYSE] is 
prepared to undertake voluntarily the 
development of the called for message 
switch facility. The [NYSE] believes that 
this development can be most expedi- 
tiously achieved by adopting the present 
NYSE/AMEX switch so that it will have the 
capacity to perform “message routing” to 
and from broker-dealers and appropriate 
market centers. ... The [NYSE] believes 
that modification of the NYSE/AMEX mes- 
sage switch facility as described above 
could be completed in three to six months 
following agreement on specifications and 
economic terms. .. . 49 


Modification of the NYSE/Amex message switch in 
the fashion contemplated by the NYSE will help 
assure achievement of the objectives underlying the 
Commission’s proposal to develop a_ universally 
available neutral order routing facility of the kind 
described in the January Statement. This modification 
will make it possible for participating members of the 
NYSE and Amex and other linked markets to choose 
among these markets, on a stock by stock basis, in 
determining where to route orders. The Commission 
understands that the NYSE, Amex and MSE currently 
are having discussion contemplating a change in the 
NYSE/Amex message switch that would permit that 
facility to be used for routing orders to and from the 
MSE. The Commission expects that the parties will 
continue these discussions and that a satisfactory 
agreement will be promptly reached. The Commission 
is requesting the NYSE, Amex and MSE to submit in 
the near future a status report to the Commission on 
these discussions specifying a timetable for inclusion 
of the MSE in the NYSE/Amex message switch. The 
Commission is also requesting that each other 
self-regulatory organization promptly advise the 
Commission (and the NYSE and Amex) whether it 
intends to seek linkage to the NYSE/Amex message 
switch. If any of these other self-regulatory 
organizations does not intend to seek this linkage, the 
Commission requests that it be promptly advised of 
the factors which influenced this decision. 


On the basis of the NYSE/Amex offer to modify their 
message switch to permit all market centers desiring 
such linkage to send and receive messages through 
the system and the prospect of meaningful progress 
in the discussion with the MSE (and other market 
centers desiring linkage), the Commission is deferring 
consideration of such issues as whether order by 
order routing of retail orders to the best market in size 
should be required in a national market system. In the 
current trading environment, in which quotations are 
not firm under all circumstances, and there are 
practical limitations on access for execution purposes 
and differences in clearing costs,°” it is questionable 
whether individualized routing of all orders on the 
basis of machine-displayed quotations should be 
required. Indeed, enhanced market linkage systems 
may diminish the need to develop a system capable of 
order by order routing from upstairs offices to all 
market centers at least from the standpoint of 
assuring satisfaction of a broker's best execution 
responsibility.2' The Commission, however, will 
continue to consider the feasibility and necessity of 
requiring the implementation of a more comprehensive 
facility in the light of subsequent developments in the 
Structure of the securities markets. 


4. Off-Board Trading Restrictions 


In its January Statement, the Commission announced 
that it was deferring its consideration of the need to 
remove all remaining exchange off-board trading 
restrictions in order to evaluate industry and self- 
regulatory organization responses to the national 
market system initiatives announced in that 
Statement.Y* Notwithstanding that determination to 








49NYSE Order Routing Letter, supra note 42, at 15-17. 
The Amex concurred in this statement in its comment 
letter. See Amex letter, supra note 42, at 3. 
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50See text infra at notes 55-56. 
51See text supra at notes 16-36. 


52 January Statement, supra note 1, at 38-39, 43 FR at 
4360. See Securities Exchange Act Release No. 13662 
(June 23, 1977), 42 FR 33510. The Commission did, 
however, state: 


[T]he Commission does not wish its deter- 
mination to defer consideration of pro- 
posed Rule 19c-2 at this time to be 
perceived as indicating that the Commis- 
sion is willing to postpone removal of off- 
board trading restrictions indefinitely or 
until further progress has been made 
toward implementation of any particular 
additional element of a national market 
system. To the contrary, the Commission 





defer consideration of removal of off-board trading 
restrictions as they apply to securities which are now 
listed, the Commission believes that many of the 
arguments raised by commentators in support of 
retaining these restrictions, even if accurate as to 
securities which are currently traded primarily in an 
exchange environment, may not be applicable to or 
warrant extension of these rules to securities which 
are currently traded exclusively over-the-counter. 
Thus, the Commission is concerned that future 
extension of off-board trading restrictions to 
securities now traded exclusively over-the-counter 
upon their initial exchange listing may not be justified 
under the Act. Therefore, the Commission will 
commence a rulemaking proceeding to consider 
whether to preclude the application of off-board 
trading restrictions to securities not previously 
subject to those restrictions. 


The Commission continues to believe that, in areas 
involving potentially profound market structure 
change, such as the elimination of remaining 
off-board trading restrictions, use of controlled, 
limited experiments may be both prudent and 
instructive. In addition, a proposal of this type could 
permit over-the-counter market makers to experience a 
trading environment in which last sale and quotation 
information is made available on a real time basis. 


ADDITIONAL ISSUES 
In addition to the foregoing initiatives, the 


Commission also expects to explore certain related 
market structure issues during 1979. 





has repeatedly expressed the view that the 
present restrictions must ultimately be 
eliminated, and remains concerned that 
retention of those restrictions, in addition 
to impeding competition, may retard 
achievement of a national market system. 


January Statement, supra note 1, at 39-40, 43 FR at 
4360. See also Securities Exchange Act Release No. 
15376 (December 1, 1978) (“Amex Order’), at 9-10, 43 
FR 58664, 58666. 


53a ithough this issue was raised collaterally in 
connection with the Commission’s recent approval of 


revised Amex listing standards, the Commission 
determined, in that limited context, not to address the 
general question of application of off-board trading 
restrictions to securities now traded exclusively in the 
over-the-counter market. See Amex Order, supra note 
52. 


1. Qualified Securities 


In the January Statement, the Commission stated that 
it proposed to initiate a proceeding for the purpose of 
designating certain categories of securities as 
qualified for trading in the national market system.°4 
In response to this announcement, the Commission 
received proposals and comments from the NASD, the 
National Securities Traders Association and the 
National Association of OTC Companies which 
generally cautioned the Commission that premature 
inclusion of unlisted securities into certain national 
market system facilities would have undesirable 
effects on the existing markets for those securities. 
The Commission is still in the process of formulating 
a regulatory proposal regarding the designation of 
qualified securities. Among the issues which the 
Commission is considering are the particular 
standards to be used to designate securities and the 
timing of inclusion of those securities in national 
market system facilities. The Commission must 
resolve (i) whether those standards should be uniform 
for listed and over-the-counter securities; (ii) whether 
financial criteria concerning the issuer and data with 
respect to the number of shareholders or trading 
characteristics, such as volume and the extent of 
multiple trading, are relevant criteria for designing 
standards; (iii) whether such standards should be 
completely objective or whether they should be 
subject to administrative discretion and, if so, who 
should be responsible for applying these standards; 
and (iv) whether the issuer should have a role in the 
selection process. The Commission shares the 
concerns expressed by commentators regarding the 
effects of premature incorporation of qualified 
securities into national market system facilities. In 
this regard, the Commission will consider whether 
designation should result in immediate inclusion in 
one or more facilities (such as the consolidated 
transaction reporting and quotation systems) prior to 
inclusion in other facilities or whether designation 
should require inclusion in all national market system 
facilities, but should await more complete evolution 
of the system. 


2. National System for Clearance and Settlement 


During the coming year, the Commission will 
continue to work toward full implementation of a 
national clearance and settlement system having as 
its foundation the minimum capabilities proposed by 





54 January Statement, supra note 1, at 45-46, 43 FR at 
4360-61. 
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the Commission in January 1977.55 Perhaps the most 
important of those characteristics, in terms of its 
effect on the Commission’s initiatives to facilitate the 
establishment of the national market system, is “one- 
account processing.” One-account processing en- 
ables a participant to compare, clear and settle, 
through single accounts with a clearing agency and 
with a depository, all trades in securities included in 
the system regardless of the location of the other 
party to the trade or the market in which the trade is 
executed. That capability, in addition to its impact on 
the efficiency of clearing procedures, is essential to 
enable a broker-dealer to seek the best price available 
without concern that his choice of market of 
execution will result in materially increased clearance 
and settlement costs. 


The development and expansion of interfaces during 
the past year, particularly the establishment of 
regional interfaces for the processing of over-the- 
counter transactions, has made one-account process- 
ing almost universally available. The Commission will 
seek during the coming year to complete that process 
so that all broker-dealers and financial institutions 
participating in the national clearance and settlement 
system have one-account processing. 


In addition, the Commission intends to direct its 
attention to three other areas which will substantially 
affect the national market system. 


i. Branch Offices and Remote Terminals 
Clearing agency branch offices or remote 
terminals provide broker-dealers through- 
out the country with access to the national 
clearance and settlement system without 
the necessity of physical presence in the 
principal clearing centers. The establish- 
ment of regional centers will permit each 
participant broker-dealer or financial insti- 
tution to clear through the entity of its 
choice without regard to its own physical 





55The Commission has set forth six standards which, 
in its view, the national clearance and settlement 
system should meet in order “to satisfy the require- 
ments of Section 17A of the Act and other concerns 
affected by the operation of [the system].” Securities 
Exchange Act Release no. 13163 (January 13, 1977), at 
21, 42 FR 3916, 3920. 


S6Aithough the Commission will be undertaking other 
initiatives in developing the national clearance and 
settlement system, the following developments are 
viewed as having the most direct effect on the 
national market system. 
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location or that of the clearing agency. 
Thus, in conjunction with one-account 
processing, a participant in the national 
clearance and settlement system may 
select any clearing agency and may clear 
and settle transactions with that entity 
effected from any market center. 


ii. Pricing of Services. As previously 
announced, the Commission intends to 
initiate a proceeding to consider issues 
associated with interface fees or charges 
which function as interface fees. These 
charges make it more expensive for a 
broker-dealer to clear and settle a 
transaction executed in a market other than 
the market affiliated with his clearing 
agency. In the context of this proceeding, 
the Commission must explore whether 
these charges would in fact affect the 
participant’s choice of markets. In addition, 
the United States Court of appeals for the 
District of Columbia Circuit has remanded 
to the Commission for further considera- 
tion the use of geographic price mutualiza- 
tion by the National Securities Clearing 
Corporation (“NSCC”).9? This pricing 
mechanism, which enables NSCC to 
provide services to all its participants at an 
equal price regardless of geographic 
location, was deemed by the Commission 
to have an important impact on competi- 
tion among broker-dealers and, pursuant to 
the discussion of the Court of Appeals, 
must be reconsidered during the coming 
year. 


iii. Expansion of the System. During the 
next year the Commission will continue to 
encourage clearing agencies and deposi- 
tories to include in their processing 
activities all securities which are suitable 
for inclusion in the system. In addition, we 
will continue to encourage all broker- 
dealers and financial institutions to 
participate directly or indirectly in the 
national clearance and settlement system 
in order to reduce the physical movement 
of securities, increase the efficiency of the 





57 Bradford Nat’! Clearing Corp. v. SEC, [1978 Transfer 
Binder] Fed. Sec. L. Rep. (CCH) 996,553, at 94,281 
(D.C. Cir., Nos. 77-1199 & 77-1547, Sept. 19, 1978). 


58See Securities Exchange Act Release No. 13163, 
(January 13, 1977), supra note 55, at 76-79, 42 FR at 
3930-31. 





national clearance and settlement system, 
and otherwise advance the Congressional 
objectives set forth in the Act. 


3. Options 


The Commission has recently released a staff report 
on its Special Study on the Options Markets (“Options 
Study”) 9 and issued a release setting forth the 
Commission’s views regarding the recommendations 
contained in the Options Study as well as a proposed 
timetable for ending the so-called options morato- 
rium.°% The Options Study addresses a number of 
important market structure issues and contains a 
detailed discussion of certain questions arising from 
the multiple trading of standardized options and the 
steps that the Commission might consider to assure 
that opcions markets evolve in a manner which is 
consistent with the Act, particularly the Congres- 
sional mandate to facilitate the establishment of a 
national market system for securities. More 
specifically, the Options Study suggests an analytical 
framework for evaluation of options market structure 
questions, such as (i) the necessity of implementing 
market linkage and centralized limit order facilities, 
(ii) the effects of current brokerage firm option order 
routing procedures, (iii) the feasibility and desirability 
of collecting and disseminating “firm” quotations for 
standardized options and (iv) the effects of off-board 
trading restrictions on the options markets. During 
the next year the Commission and the industry must 
explore and hopefully resolve many of these 
questions. The Commission urges the self-regulatory 
organizations to begin a joint effort to develop a 
national market subsystem for options which is 
compatible with and Somerneniany to the national 
market system for stocks.©1 


4. Surveillance 


One potential benefit to be derived from the increased 
use of technology in the national market system and 
other contexts is the enhanced ability of computer 
system to assist in establishing and maintaining 





S9SEC, Report of the Special Study of the Options 
Markets (1979). The Options Study was made publicly 
available on February 15, 1979. See Securities 
Exchange Act Release No. 15569 (February 15, 1979), 
SEC News Digest No. 79-33, at 3. 


60See Securities Exchange Act Release No. 15575 
(February 22, 1979), 44 FR 11867. 


61See generally, Options Study, supra note 59, 
Chapter VIII, Issues of Structure in the Standardized 
Options Markets at 257-72. 


proper audit trails and in surveilling trading in the 
nation’s securities markets. Because the Act imposes 
primary surveillance responsibility on the various self- 
regulatory organizations, the Commission believes 
that these entities must begin to employ today’s 
enhanced technology, including that used in national 
market system facilities, to ensure improvement of 
their surveillance capabilities in accordance with the 
Act. As trading in multiple physical locations 
becomes increasingly integrated, and as the existence 
of derivative securities such as put and call options 
creates novel forms of trading activity, surveillance 
systems must be designed to detect improprieties in a 
significantly more complex environment. The 
exchanges and the NASD must take these factors into 
account in meeting their statutory surveillance 
responsibilities and must find ways of sharing 
necessary data and jointly formulating surveillance 
mechanisms in order to accomplish these ends.®2 The 
Commission continues to believe that all aspects of 
the national market system, including surveillance, 
must be planned and developed in tandem to assure 
that new types of trading facilities do not present the 
opportunity for undesirable or manipulative activities 
which may not be adequately monitored. 


CONCLUSION 


The past fourteen months have been a period of 
significant accomplishment in the development of a 
national market system. The consolidated quotation 
system, long considered an essential part of the 
national market system, has been implemented and 
the ITS and CSE System pilot programs are permitting 
experimentation with actual market linkage and elec- 
tronically assisted trading mechanisms which have 
been advocated as possible means of achieving the 
somewhat conflicting objectives set forth in Section 





62in this regard, the Commission believes that the 
recent efforts of the Amex, BSE, CBOE, MSE, NYSE, 
NASD, PSE, Phix and the Options Clearing 
Corporation to integrate surveillance and regulatory 
systems and data, particularly with respect to options 
trading, reflects the proper direction and that such 
efforts should continue. 


63in fulfillment of its responsibility to assure proper 
self-regulatory organization surveillance and to better 
enforce those aspects of the securities laws under its 
direct regulation, the Commission has engaged 
consultants to review the adquacy of existing 
surveillance systems, and make recommendations for 
enhancing Commission surveillance capability to 
complement that of the self-regulatory organizations. 
See SEC News Release No. 78-23 (July 28, 1978). 
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11A of the Act.64 Although each of these facilities 
needs refinement and continued assessment in the 
light of operating experience and changing economic 
and regulatory concerns, their initial implementation 
must be seen as a significant first step. Additionally, 
through the January Statement and the responsive 
commentary, during the past year the Commission 
and industry have had an opportunity to consider a 
variety of alternative national market system 
configurations. 


In this release the Commission has set forth an 
updated national market system program which 
attempts to be responsive to the progress made and 
the commentary it has received during the past year 
while remaining consistent with objectives set forth in 
Section 11A(a) of the Act. We believe that the 
consolidated transaction reporting and quotation 
systems, comprehensive market linkage systems and 
nation-wide price protection for public limit orders 
will achieve certain of these Congressional objectives. 
However, we remain concerned that, while addressing 
the disclosure and market fragmentation issues raised 
by the Congress, the implementation of these 
facilities alone may not fully addres the need for 
providing a fair field of competition among brokers 
and dealers and among markets©> and thereby 
ultimately fail to assure that customers receive the 
best execution of their orders. For example, 
continuation of the practice of most large brokerage 
firms of automatically routing retail size orders to 
purchase or sell multiply-traded securities to the 
“primary” market for the security may preclude 
effective competition among markets despite the 
existence and enhancement of market linkage 
systems. Since it may not be possible to realize all of 
the objectives set forth in Section 11A of the Act at 
the same time or to envision a point in time after 
which the Commission and the securities industry will 
be able to state that all of these objectives have been 
permanently secured, the Commission believes that it 
must guard against a course of action which 
sacrifices one or more of these objectives in order to 
achieve others. In this light, the Commission intends 
to reassess its efforts and those of the industry on a 
continuing basis in order to assure that there is an 





64See Securities Exchange Act Release Nos. 13662 
(June 23, 1977), at 22-23, 42 FR 33510, 33512-14, and 
11942 (December 19, 1975), at 10-11, 41 FR 4507, 
4510. 


65section 11A(a)(1)(C)(ii) states that one objective of 
the national market system is “fair competition among 
brokers and dealers, among exchange markets, and 
between exchange markets and markets other than 
exchange markets.” 
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opportunity for fair competition in the securities 
markets and specifically requests comment on the 
effectiveness of the proposals contained in this 
release in achieving this goal. 


While the initiatives proposed in this status report 
represent the Commission's views after consideration 
of the progress made during 1978 and the many 
comments received in response to the January 
Statement, the Commission remains receptive to 
alternative suggestions, particularly alternative ways 
of achieving the goals articulated herein and 
encourages interested persons to submit commentary 
on any of the Commission’s views expressed in this 
release. Comments should be addressed to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Room 892, 500 North Capitol Street, 
Washington, D.C. 20549. All comments should refer 
to File No. S-735-A and will be available for public 
inspection at the Commission’s Public Reference 
Room, Room 6101, 1100 L Street, N.W., Washington, 
D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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REPORT OF INVESTIGATION IN THE MATTER OF 
GREATER WASHINGTON INVESTORS, INC. 


1. INTRODUCTION 


The Commission has conducted a private investiga- 
tion of Greater Washington Investors, Inc. (“GWI”) 
and its wholly-owned small business investment 





company subsidiary, Greater Washington Industrial 
Investments, Inc. (“SBIC”). In light of the high 
standard of care to which investment company boards 
of directors are held under the Investment Company 
Act of 1940 (“1940 Act’), the Commission deems it 
appropriate that a public report of this investigation 
be issued pursuant to Section 21(a) of the Securities 
Exchange Act of 1934 (“Exchange Act”).* 


ll. BACKGROUND 


Greater Washington Investors, inc., a District of 
Columbia corporation organized on August 26, 1959, 
is registered under the 1940 Act as a closed-end, 
nondiversified investment company of the manage- 
ment type principally investing in unseasoned 
technology-oriented companies for which no active 
markets exist. GWI is internally managed and its net 
asset value has fluctuated from $4.8 million when it 
commenced operation in 1960 to a high of $21 million 
in 1969 and a low of $731,000 in 1975. 


Until July 1, 1968, GWI operated as a federal licensee 
under the Small Business Investment Act of 1958. At 
that time it transferred to a newly created wholly- 
owned subsidiary, Greater Washington Industrial 
Investments, Inc., certain of its assets and liabililties 
and its license as a small business investment 
company. 


Simultaneous with entering a formal order of 
investigation, the Commission on November 7, 1974, 
suspended over-the-counter trading in the securities 
of GWI. The suspension was _ initiated primarily 
because of questions concerning the GWI Board’s 
valuation of portfolio securities for the semi-annual 
period ending June 30, 1974. GWI’s net asset value as 
set forth in its semi-annual report dated June 30, 
1974, appeared to the Commission to raise significant 
questions as to the value of its portfolio of restricted 
securities. The trading ban was lifted on December 26, 
1974, with an explanatory statement by the Commis- 
sion outlining its concerns with the June 1974 
financial statements. 


lll. ISSUANCE OF AN OPTION AGREEMENT 


In 1968, GWI invested $500,000 in common stock and 
notes of a company which owned and intended to 
develop 2,000 acres of land on Mississippi’s Gulf 
Coast. By 1971 GWI had increased its investment to 
$2.6 million, secured by a second mortgage on the 
land. The company was unsuccessful in its 





“Commissioner Karmel dissents from the publication 
of this Release. 


development efforts and defaulted on its obligations 
to GWI. In contemplation of foreclosure, GW! formed 
a wholly-owned subsidiary, Singing River Properties, 
Inc. (“SRP”) in June 1971. To captialize SRP, GWI 
exchanged the second trust notes for SRP stock and 
debentures. Foreclosure occurred in August 1971, 
when SRP “bid in” the properties in cancellation of 
the indebtedness and took ownership of the property 
subject to the existing first trust notes. 


In June 1972, SRP obtained a $4.5 million loan 
commitment from Continental Mortgage Investors 
(“CMI”), secured by substantially all of SRP’s assets. 
In addition, GWI issued CMI an option which provided 
that upon maturity of the loan (June 30, 1975), or prior 
thereto in the event of default by SRP, CMI could 
require GWI to repurchase SRP’s note at its then 
current face value plus accrued interest upon 30 days’ 
written notice. 


SRP, however, was in poor financial condition at the 
time it received the loan commitment. It lost $226,000 
during its first six months of operation, during which 
period GWI and its SBIC subsidiary invested $339,661 
in demand notes and non-interest-bearing advances. 
A footnote to SRP’s December 31, 1971 financial 
statements stated: 


The Company’s present sources of revenue 
are not considered sufficient to support 
current operations or to finance the further 
development of the property. In addition, 
the Company’s resources are not sufficient 
to permit repayment of the $1,200,400 first 
trust note if demand were made by [Bank]. 
Thus, the Company is in need of substan- 
tial additional financing and is presently 
dependent upon its parent company, 
[GWI], to provide the necessary funds. 
[GWI] has indicated its intention to 
continue to provide additional funds until 
other financing is obtained. However, the 
extent to which funds will continue to be 
provided cannot be presently determined. 
Management of the Company and of [GWI] 
are currently attempting to secure addi- 
tional financing to provide necessary 
working capital to permit fu ther develop- 
ment of the property and to refinance the 
first trust note. 


In their report letter, SRP’s independent auditors 
further stated: 


This situation raises a question as to 
whether or not the going concern basis is 
an appropriate basis for these financial 
statements. If substantial additional fi- 
nancing is not obtained, or if the parent 
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company discontinues providing funds, the 
Company may be unable to continue its 
operations. 


For these reasons, the auditors did not express an 
opinion on SRP’s financial statements prepared as of 
December 31, 1971 for the six-month period from the 
date of incorporation (June 30, 1971) to December 31, 
1971. 


SRP continued to lose money in 1972 ($165,897 for 
the first six months), and by June 30, 1972, GWI had 
advanced an additional $276,396. 


The CMI loan to SRP was approved by the Continental 
Advisers loan committee in May 1972, subject to 
several conditions, one of which was that 


[a] complete financial analysis by [a 
vice-president and treasurer of Continental 
Advisers and assistant treasurer of CMI] be 
conducted of [GWI], the parent company 
and such analysis and recommendations 
be reviewed by the Loan Committee as a 
condition precedent to the documentation 
of this loan. This is important in that [GWI] 
will provide a repurchase agreement to 
CMI, which repurchase agreement shall 
provide for the purchase of CMI’s note 
either upon default or upon maturity. 


That report states: 


The specific purpose of the review was to 
determine whether [GWI] appered to have 
the financial strength necessary to honor 
an agreement to repurchase the subject 
loan at the end of three years if the loan is 
not paid by its terms. In addition, attention 
was directed to the fact that it would be 
necessary for [GWI] to provide [SRP] with 
funds to service debt and provide 
marketing support during the second and 
third years of the subject loan program 
since such costs were built into the loan 
for only the first year. 


* * 


[GWI’s president] has assured me that 
SRP is [GWI’s] principal investment at this 
time and that the entire resources of [GWI] 
will be managed with a view of providing all 
the support necessary to meet the cash 
obligations arising from this project. He 
indicated that while cash flow generated 
from operations over the next three years 
would not be kept idle in order to accumu- 
late funds against this contingent liability, 
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the reinvestment of such funds will be 
made with the view of providing reasonable 
liquidity on a fairly short-term basis if 
necessary. 


The financial statements of SRP do not 
indicate any real potential for providing 
funds for debt service and marketing costs. 
[GWI’s president] is aware of this and 
indicated that [GWI] has committed $1.5 
million to support SRP. 


The GWI Board stated that its decision to take over 
the Mississippi properties through foreclosure was 
predicated upon its judgment, based on a November 
1969 MAI appraisal of such properties of more than $4 
million and subsequent independent valuations of up 
to $8 million, that they were worth substantially more 
than the amount invested. A $3.6 million MAI 
appraisal, made immediately after foreclosure, 
confirmed the Board’s judgment that significant 
values existed and established a net value of GWI’s 
interest in excess of $1.8 million. The GWI Board 
states that its decision to support SRP financially was 
based upon evaluations prepared by various 
independent consultants. in addition, the decision to 
take the CMI development loan commitment was 
predicated in part upon contemporaneous projections 
prepared by another consultant! which concluded that 
SRP would have been able to fully service the 
development loan as well as all other operating costs, 
including marketing. Thus, it is the Board’s position 
that SRP was in relatively strong condition in terms of 
the value of its assets, and that it had a reasonable 
basis to conclude that SRP would be a viable 
operation if properly financed. The Board believes that 
its judgment was confirmed when SRP’s auditors 
issued an unqualified opinion on SRP’s 1972 financial 
statements following consummation of the CMI loan. 


It is the Commission’s view that where a 
wholly-owned subsidiary, in weak financial condition, 
dependent upon cash infusions from its parent to 
continue operations, receives a loan, the interest 
payments on which it cannot service and which its 
parent is obligated to repurchase upon default, the 
repurchase agreement evidences an indebtedness of 
the parent and is therefore a senior security within the 
meaning of Section 18(g) of the 1940 Act. 





1This consultant was a portfolio company in which 
GWI had invested $150,000 in debentures and 
warrants. In addition, it had a consulting contract with 
SRP, under the terms of which it would receive a fee 
of 1.5% of the CMI loan. 





Section 18(a)(1)(A) of the 1940 Act requires that senior 
securities representing indebtedness have a 300 
percent asset coverage. In the case of GWI, by virtue 
of a Commission order dated July 1, 1968, a 300 
percent asset coverage on a consolidated, as well as 
parent-only, basis was required.2 On June 30, 1972, 
after $1,625,640 had been advanced by CMI under the 
loan agreement, GWI itself had 671% asset 
coverage. However, the following figures indicate 
that by virtue of SBIC’s previously outstanding 
indebtedness to the Small Business Administration, 
GWI did not, on a consolidated basis, have 300% 
asset coverage:4 





2The Commission’s July 1, 1968 order, which was 
issued pursuant to Section 6(c) of the 1940 Act 
exempting GWI and its newly formed SBIC subsidiary 
from certain provisions of the 1940 Act, provided in 
relevant part: 


Subject always to Greater Washington, 
individually, and Greater Washington and 
Newsub on a consolidated basis, having 
the asset coverage required by Section 
18(a) of the Act immediately after the 
issuance or sale of any senior seucri- 
ties... .Newsub may borrow from the 
SBA on such basis as the SBA may from 
time to time lend to small business 
investment companies and as may be 
permitted under the Act and applicable 
rules thereunder, provided that Greater 
Washington will not guarantee any such 
borrowings by Newsub, except the 
borrowings by Greater Washington from 
the SBA initially assumed by Newsub, but 
no extensions or renewals thereof, and 
provided that Greater Washington will not 
issue or have outstanding any other class 
of senior security in the period during 
which such guaranty is outstanding. 
Greater Washington will not itself, and will 
not cause or permit Newsub to otherwise 
issue any class of senior security. 


30n July 16, 1974, SRP requested its last draw on the 
CMI loan commitment. As of that date, the 
Commission believes that GWI, on a “parent only” 
basis, with a 287% asset coverage (using the asset 
value determined by the GW! Board for the semi- 
annual report for June 30, 1974) no longer had the 
coverage required by Section 18(a)(1)(A). The 
Commission notes that the GWI Board did not 
determine the June 30, 1974 asset value until July 19, 
1974. 


4continuous borrowing pursuant to this line of credit 
‘and a decreasing asset base created greater and 


Total Senior 


Total Assets Securities 


Asset Coverage 





$15,081 ,038 $5,789,204 261% 

It is GWI’s belief, based on what it considers to be 
controlling authority, that the CMI transaction did not 
involve the issuance of a senior security; GWI states 
that in entering into the transaction it relied upon the 
considered advice of counsel to such effect. 


By entering into the option agreement, the Commis- 
sion believes that GWI became overly leveraged, a 
situation Section 18(a)(1)(A) was designed to prevent. 
Furthermore, the existence of the option ultimately 
became one of the considerations leading GWI to 
liquidate portfolio assets to support SRP. Failure to 
do so would have permitted CMI to assert a default by 
SRP and to trigger the option, if it so elected. 


IV. THE GWI BOARD OF DIRECTORS’ VALUATION 
OF PORTFOLIO SECURITIES 


GWI is required by Section 30(d) of the 1940 Act to 
transmit to shareholders, at least semi-annually, 
reports which set forth the amount and value of 
securities owned. Section 2(a)(41) of the 1940 Act 
defines “value” to mean, with respect to securities for 
which market quotations are not readily available and 
other assets, “fair value as determined in good faith 
by the board of directors.” 


Both Accounting Series. Release (“ASR”) 113 (October 
21, 1969) and 118 (December 23, 1970) state that as a 
general principle, the current “fair value... would 
appear to be the amount which the owner might 
reasonably expect to receive for them upon their 
current sale.” The AICPA Audit Guide for Investment 
Companies defines “current sale” to mean “an orderly 
disposition over a reasonable period of time.” 


In an effort to insure that its valuations met the 
Statutory test of good faith, the GWI Board of 
Directors stated that it valued its restricted securities 
in good faith by using “benchmarks” such as cost, 
market price, the price of a third-party transaction, or 
estimated realizable value. GWI believed that its 
valuations met the AICPA test of “orderly disposition 





greater deficiencies in asset coverage during the years 
1972, 1973 and 1974. Therafter SRP failed to make the 
interest payments required by the loan. In December 
1975 the loan was modified to eliminate a need for 
interest payments other than from the proceeds of 
property sales, and CMI agreed to cancel the option 
agreement upon the investment of GWI of an 
additional $600,000 in SRP over a stipulated period. 
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over a reasonable period of time”; moreover, as the 
Small Business Administration states in its Valuation 
Guide for SBIC’s, “the very nature of (venture) invest- 
ments eliminates this method (valuation in terms of 
current sale) in many cases.” 


The GWI board had, with the assistance of its counsel 
and auditors, formalized its valuation procedures in 
1963. It developed a standardized format for written 
valuation summaries; it established a valuation 
committee to review detailed information concerning 
each investment with GW! management quarterly and 
to provide recommendations to the GWI Board, and it 
held full valuation deliberations at board meetings 
which were often attended by its general counsel and 
independent public accountants. 


Realizing that the valuation of venture-type invest- 
ments is difficult and that there is no _ precise 
valuation for each investment, the Commission 
nevertheless considers the following valuation 
practices by the GWI Board to be inconsistent with 
statutory and regulatory requirements. 


A. Valuation of Debt Instruments Without 
Reflecting Current Interest Rates 


At June 30, 1974 GWI held 23 debt instruments 
consisting of notes and debentures, 19 of which were 
valued at cost. These debt instruments were valued at 
approximately $3.2 million (cost $3.7 million) or 
33.7% of the consolidated portfolio. In addition, GWI 
had advanced $972,671 to SRP, which it carried at 
cost and on which it accrued no interest. The interest 
rate on the debt instruments ranged from 6% to 15%. 
The rate on five of these instruments was geared to 
the prevailing prime rate (11.75% in June 1974). 
Eleven debt instruments provided a return below the 
prime rate and below the 12%—15% return GWI 
received on its 1974 investments. As interest rates 
rose and GWI’s need for interest income increased, 
interest rates charged on new investments increased: 
some were pegged to the rapidly increasing prime rate 
and others carried rates substantially in excess of 
prime. The GWI Board of Directors, however, did not 
adjust the value of those debt instruments carrying 
interest rates below GWI’s current lending rate. 


GWI points out that it has consistently and publicly 
taken the position that the discounting of debt 
securities to reflect changes in market rates is an 
unnecessary and inappropriate refinement in the 
valuation of venture-type debt instruments, especially 
when they are part of “packages” of investments 
including debt and equity components. The GWI 
Board states that it allocated changes to the equity 
component first and maintained debt at cost unless 
equity had been reduced to zero. GWI’s 1973 Annual 
Report to Shareholders states: “many of the debt 
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securities which were purchased at par and have been 
so valued in the portfolio are not necessarily 
competitively priced as an individual security. 
However, vieweo in the context of the total financing 
package and the issuer's ability to repay at maturity, 
such valuation is considered appropriate.” The same 
of similar statement had been made in each of GWI’s 
annual reports since 1969. Thus, while the GWI Board 
separately reported its valuations of the equity and 
debt components of its portfolio security “packages,” 
it states that it was effectively valuing the securities 
as packages, as permitted by the Audit Guide. Finally, 
GWI points out that if the debt instruments in GWI’s 
June 30, 1974 portfolio had been discounted to a 12% 
interest rate, portfolio value would have been reduced 
by less than $50,000 or 1/2 of 1% of portfolio value. 


The Commission does not believe that the 
discounting of debt securities to reflect changes in 
market rates is an unnecessary and inappropriate 
refinernent in the valuation of venture-type debt 
instruments. Such adjustments should have been 
taken into account in the valuation of these securities 
to give stockholders an indication of their fair value. 


B. Valuation of Restricted Securities at 
Current Market Quotations for Unrestricted 
Securities of the Same Class 


At June 30, 1974, GWI held securities of four 
companies (Solid State Scientific, Inc., Western 
Mircrowave Laboratories, Inc., Radiation Systems, 
Inc., and Comtel Corporation), which in the view of 
the Commission were restricted securities, and which 
also had markets for unrestricted securities of the 
same class. Radiation Systems and part of the Solid 
State stock were acquired pursuant to Section 4(2) of 
the Securities Act. The Western Microwave stock was 
acquired pursuant to Section 4(1). The Comtel stock 
was acquired pursuant to Section 3(a)(10) of the 
Securities Act when the Company emerged from 
bankruptcy. The remaining Solid State shares were 
acquired pursuant to Section 3(a)(9) of the Securities 
Act when GWI converted debentures which it had 
previously received in a private placement. The GWI 
Board of Directors valued these securities at the 
“market price” for unrestricted securities of the 
same class, and they constituted approximately 15% 
of GWI’s total investment portfolio. No discount from 
such market price was taken to adjust for any 
diminuition in value resulting from the restrictive 
feature. 





SThe Board determined the “market price” of GWI’s 
restricted equity securities having an over-the-counter 
market for unrestricted securities of the same class on 





ASR 113 states that “valuation of restricted securities 
at the market quotations for unrestricted securities of 
the same class would, except for most unusual 
situations, be improper.” 


While the portfolio securities in question were valued 
by the GWI Board as restricted securities at June 30, 
1974, the GWI Board contends that they in fact were 
not “restricted” securities within the meaning of ASR 
113, that even if ASR 113 were applicable, the 
portfolio securities were valued at their fair value in 
accordance with the “inherent worth” standard of that 
release and otherwise were valued in accordance with 
the requirements of ASR 113; and that there is a 
court-approved Commission precedent for valuing 
these securities at market. In addition, GWI contends 
that the valuation at market “bid” rather than the mean 
of “bid’’ and ‘‘asked”’ effectively represented a 
discount from “market price”. Finally, even if all the 
stock deemed “restricted” by the Commission had 
been discounted by 25% from market “mean” or 20% 
from market “bid,” the diminution of portfolio value 
would have been less than 3%. 


In the Commission’s opinion the restricted securities 
valued as such by the GWI Board at June 30, 1974, 
were “restricted” securities within the meaning of 
ASR 113 because they “[could] not be offered to the 
public for sale without first being registered under the 
Securities Act of 1933.”6 Valuing restricted securities, 
for which there is a market for unrestricted securities 
of the same class, at “inherent worth” is not the 
appropriate standard for valuing such securities and is 
not consistent with ASR 113, unless the securities in 
fact are discounted from “market price.” Nor does the 
Commission believe that a “most unusual situation” 
exists which would justify a departure from the 
general rule requiring a discount for the restrictive 
feature. 


C. Failure to Adjust the Valuation of 
Securities of Companies Which Experi- 
enced Serious Financial Problems 


1. Singing River Properties, Inc. 





the basis of the average “bid” price for such securities 
without diminution for their restrictive feature. ASR 
118 would have permitted GWI to use valuations 
within the range of bid and asked prices considered 
best to represent value in the circumstances, 
including the mean of bid and asked prices. 


6These securities in due course could properly be, 
and in part were, sold without registration pursuant to 
Rule 144. 


At June 30, 1974, the GWI Board of Directors valued 
its investment in SRP at $1,429,150, which 
represented approximately 15% of the value of GWI’s 
consolidated portfolio. A $396,700 debenture and 
$972,671 of non-interest-bearing advances were valued 
at cost. Three million dollars of equity was valued at 
SRP’s net book value of $59,779, or 2% of cost. SRP 
operating losses were directly reflected in writedowns 
of the equity. The Board of Directors stated that it 
believed that in spite of SRP’s mounting losses 
($226,000 in its first six months of operations; 
$346,733 in fiscal 1972; $1,008,793 in fiscal 1973; and 
approximately $564,528 the first six months of 1974), 
SRP’s real estate assets had substantial value and 
justified their June 30, 1974 valuation since the earlier 
appraised values were directly reduced by the amount 
of these losses. 


SRP had its best year in 1972, with progress being 
made in developing the Mississippi property. The 
Evaluation Committee of the GWI Board of Directors 
asked that an appraisal be made of SRP’s assets as of 
December 31, 1972. The $6 million appraisal 
confirmed the progress that had been made and 
formed the basis for the December 31, 1972 
valuation. However, this progress was abruptly 
halted the following year as was described in GWI’s 
1973 Annual Report to Shareholders: 


At this time a year ago we were very 
encouraged by having sold 58 St. Andrews 
lots during 1972 (more than twice the 
number sold during the project’s entire 
previous history), by the preliminary 
interest shown in the rental townhouses, 
and by the agreement we had reached with 
the local builder for joint development of 
Pinehurst. However, today we are almost 
equally discouraged by 1973’s lack of 
continuing sales and rental momentum 
(with significant overbuilding in the Gulf 
Coast area, only 8 St. Andrews lots were 
sold during the year and Golfing Green is 
still over 60 percent unrented), by having to 
introduce the Pinehurst development 
without the assistance of a joint-venture 
partner and under depressed local housing 
conditions, and by the unreasonably high 
interest cost we have experienced as a 
result of the prime rate’s 67 percent 
increase during the year. 


GWI’s ultimate recovery on its SRP invest- 
ment depends on many complex factors, 
but sales rates and interest costs are two 
of the most significant. In 1971, shortly 
after foreclosure, a professional market 
study projected a local sales potential 
sufficient to enable GWI to recover its 
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investment over about an eight-year period. 
A similar study completed in 1973 has 
significantly reduced the earlier market 
projection, while actual experience during 
the year fell far short of even this reduced 
level. Unfortunately, at the same time as 
the forecast of sales rates had been 
reduced, the prime interest rate has 
climbed to an unprecedented level resulting 
in a rapid escalation of SRP’s interest costs 
during 1973. While the resurgence in 
housing demand which has been experi- 
enced on the Gulf Coast in recent weeks 
and the current indications of lower prime 
rate offer encouragement, we must assume 
that SRP will continue to require the major 
portion of GWI’s resources for the fore- 
seeable future. 


A new appraisal! was not obtained. Instead the GWI 
Board valued the investment at its net book value, 
which was derived from the foreclosure appraisal and 
reduced by subsequent operating losses. This 
represented a write-down on the investment of 
$1,661,756 during 1973. In October 1973, the Internal 
Revenue Service disallowed SRP’s claimed losses on 
the foreclosure and appraised the properties at a 
valuation of $524,000 greater than the $3.6 million MAI 
appraisal previously relied upon by GWI as the basis 
from which all subsequent SRP valuations were 
derived. The GWI Board was aware of and considered 
the impact of such appraisal on the earlier appraisals. 


That the market value of SRP’s assets at December 31, 
1973 and June 30, 1974 may have been considerably less 
than that at which they were carried on the books of 
SRP is suggested by GWI’s failure to attract a 
purchaser for the property. Beginning in January 1974, 
GWI actively sought to find a purchaser or joint 
venturer for SRP. Only one company was found which 


expressed interest in the project; however, the 
president of that company told the Commision staff 
that he was not seriously interested in the project at 
all. He recalls having gone to Mississippi to see the 
property, but said it had major problems and 
discussions never became serious. Nonetheless, the 
GWI Board states that it had been advised and 
believed at the time of the June 30, 1974 valuation that 
there was serious interest in a joint venture whereby 
the subject company would take over management 
and marketing at SRP and arrange any needed 
financing. Subsequent to the June 30, 1974 valuation, 
GWI was informed by letter dated July 22, 1974 that 
although the company’s management “truly had an 
interest in pursuing” an involvement in SRP when 
GWI’s management had visited them in June, a 
subsequent resignation by the company’s vice 
president of marketing had precluded that possibility. 
In short, GWI could find no one interested in 
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purchasing the property at the $1.4 million at which it 
was valued by the GWI directors at June 30, 1974. 


Although it appears that the GWI Board was looking 
to a viable medium-term work out of the SRP project, 
the Board was aware in December 1973 that prospects 
for such a work out were dim. In a confidential 
memorandum prepared for the December 14, 1973 
Board of Directors’ meeting, GWI’s president analyzed 
GWI’s present status and the implications for its 
future considering recently completed SRP cash flow 
projections. According to these projections $600,000 
to $840,000 was needed for SRP for the year ending 
September 30, 1974. GWI’s own operating expenses 
were running $25,000 per month or $300,000 a year. To 
meet these needs, GWI had $300,000 in cash, an 
additional $250,000 which could be raised from the 
sale of freely traded securities and, at current market, 
$385,000 from the sale of Solid State shares pursuant 
to Rule 144. GWI’s president made it clear that after 
mid-1974, the sale of Solid State shares would 
represent the only real source of funds to meet the 
cash flow requirements. The stock was then trading at 
$13 3/4 per share. The memorandum stated: 


To meet our future needs assuming SRP 
requires $4.5 million through 1977, and 
GWI’s operating requirements average 
$250,000 per year . . . Solid State [shares] 
would have to be sold for $5 million . . . or 
an average of $50 per share. While this 
price is at least possible in terms of some 
analysts’ estimates of the company’s 
prospects, we will run the risk of both 
general market conditions and Solid State’s 
own operating performance during the 
intervening years. Clearly, GWI must 
develop alternative sources for financing 
SRP’s needs. (Emphasis in the original) 


This cash flow analysis makes clear the likelihood, 
eventually borne out, that GWI would be unable to 
continue to support SRP, resulting in an event of 
default on the CMI loan. 


In January 1974, GWI’s president prepared another 
memorandum to the Board to facilitate its valuation of 
the SRP investment. Appendix A thereto presented a 
modified five-year CMI work-out analysis, which 
projected that with an additional $2 million investment 
by GWI, and CMI forgiveness of all future interest, the 
CMI loan would be repaid in full at the end of 1978 
(three years after the original maturity date of the 
loan). The total value of residual property would be 
$4.4 million, more than enough to recover the $2 
million additional investment and to support the $1.5 
million valuation the Board placed upon its invest- 
ment at December 31, 1973. 





However, there were problems with most of the 
assumptions of this analysis, which had manifested 
themselves by June 30, 1974. In short, by June 1974 
the Board of Directors was aware of information which 
made it unlikely that the work-out analysis prepared 
by GWI’s president in January 1974 was viable, and 
that a more realistic analysis, which assumed no 
foregiveness of CMI interest, painted a very bleak 
picture: GWI would be unable to recover any of its 
investment after five years of selling most of SRP’s 
assets. 


GWI points out that it had decreased the valuation of 
its equity investment in SRP by $564,528 during the 
first half of 1974 and by $2,226,284 since June 30, 
1973; the Board states that it believes that this 
reasonably reflected the SRP deterioration as of June 
30, 19/74, based on facts then known. As to the 
analyses, the Board’s position is that they had been 
prepared to stimulate the Board’s thinking about the 
problem; none was ever claimed to be the probable 
outcome; and none ever formed the sole and explicit 
basis for an SRP valuation. 


At June 30, 1974, the GWI Board states that it 
recognized that property sales lagged expectations 
and that a significant negative cash flow continued 
which was aggravated by rapidly accelerating interest 
rates. Although the latter represented a _ serious 
burden, GWI was advancing the funds to cover SRP’s 
cash needs, including interest payments on the two 
REIT loans, intending to maintain the project as a 
going concern. The effort to find a joint venture 
partner had resulted in one serious expression of 
interest believed to be viable at June 30, 1974. Also, 
consultants who had been commissioned to evaluate 
SRP’s potential as a second home/recreation/ retire- 
ment project gave encouragement in a June 15, 1974 
report that this offered a viable alternative for 
accelerating property sales. Their report stated that 
the project “presents a very competitive face. The 
quality of the site planning and physical layout, the 
character and finish of the principal amenities 
including the golf course, and the overall project scale 
at 2,000 acres make it unique in the immediate market 
area...it could form the solid base for any 
expanded project concept and merchandising 
program.” The report went on to suggest, however, 
that a further study should be done to develop 
appropriate sales targets, establish a marketing 
strategy and evaluate sales cost efficiency since such 
costs could be substantial. (GWI did not have the 
funds needed and was looking to a joint venture 
partner to provide them.) In addition, the report 
observed that SRP’s existing product offerings were 
priced at or near the top end in the single family sales 
market in the Biloxi-Pascagoula market; however, the 
report goes on to state that they “established the 
standard of quality and value in the immediate market 


area.” Under these circumstances, valuation at a level 
which depreciated the SRP investment by nearly 
$3,000,000, which represented a 67% diminution from 
cost, was deemed appropriate by the Board. 


Furthermore, in allocating a valuation among the 
investment elements of the package, GWI’s procedure 
was to apply the depreciation first to the most junior 
securities and only when it exceeded their cost was it 
allocated to the debt elements. The SRP investment 
package consisted of common and preferred stock, a 
convertible debenture (held by the SBIC) and cash 
advances. In determining and allocating the valuation 
of this investment, the Board of Directors states that 
it relied primarily on the equity book value, after 
operating losses and write-down of assets to net 
realizable value. Consequently, at June 30, 1974 the 
$3 million of SRP common and preferred stock which 
GWI held was written down by $2,940,221, or 98 
percent, while the debt elements aggregating 
$1,369,371 were left at cost. 


The GWI Board, with the 67% write-down of the 
investment package, valued its investment in SRP at 
$1.4 million at June 30, 1974. The Commission 
believes that the GWI Board of Directors was aware of 
information which called into question the previously 
appraised value of SRP’s assets, that management 
was having serious problems in trying to interest 
other developers in purchasing SRP, that GWI was 
experiencing a severe cash flow problem which made 
its continued payment of SRP’s debt service doubtful, 
and that management’s own long-term work-out 
analysis indicated little likelihood GW! would recover 
anything on its investment in SRP. Under the 
prevailing conditions, the Commission believes that 
the GWI Board’s valuation of the investment at $1.4 
million at June 30, 1974, which included the valuation 
of SRP’s debt instruments at cost, was overly 
optimistic and underestimated the realities of the SRP 
situation; and that the Board cannot rely on a 
benchmark such as cost in the valuation of the debt 
component of the investment, notwithstanding the 
write-down of the equity component, when there are 
clear indications that there has been a substantial 
change in the affairs of the issuer. 


2. International Management Services,/ 
McKee—Berger— Mansueto, Inc. (IMS/MBM) 


At June 30, 1974, the GWI Board of Directors valued 
its investment in IMS/MBM (a $150,000 note, a 
$200,000 note and $363,150 of common and preferred 
stock) at cost: $713,150, approximately 7.5% of the 
value of GWI’s consolidated portfolio. MBM provides 
construction project management services. It was 
acquired in 1972 by IMS, a company which provided 
consulting services in marketing, radio and television 
and which owned interests in hotels and radios 
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stations in the Middle East. No interest payments had 
been made on either note since they were issued in 
1972. The parent company, IMS, suffered severe cash 
flow problems and preliminary 1973 consolidated 
figures available to the GWI Board of Directors in June 
1974 indicated a $788,000 loss. In addition, IMS had 
failed to produce reliable financial statements. IMS 
was highly leveraged with a deficit working capital 
position and a deficit in tangible net worth. It had 
consistently failed to meet earnings projections. The 
$788,000 loss reported in June 1974 was in contrast to 
the $440,000 profit which had been projected. The 
Board of Directors has stated that it weighed these 
negative factors against certain positive considera- 
tions, among which were the following: advice from 
IMS management that IMS was seeking additional 
financing through sales of assets and the issuance of 
securities, and that IMS was believed to be in an 
exceptionally good position to benefit from rapidly 
developing oil wealth and had a pre-eminent 
reputation in Middle East market consulting as well as 
in construction project management through MBM. 
The Board further states that IMS also had a proven 
capability in hotel management and media operations, 
which were potential growth areas in the Middle East. 
This included a 20-year exclusive franchise to operate 
a commercial radio/television station in Bahrain, 


which would cover Saudi Arabia as well. MBM was 
reporting good sales and earnings, but this was in the 
context of a consistent failure to produce reliable 
financial statements and to meet projections. In 1973 


it had won major fee-generating projects from the 
Chicago Board of Education and in Puerto Rico. IMS 
had also arranged bank borrowings of approximately 
$1,500,000 in 1973, and obtained a $729,000 equity 
private placement from six individuals, including a 
close friend of an IMS principal at a price in excess of 
GWI’s valuation. In 1974 IMS borrowed an additional 
$150,000, but was having substantial trouble raising 
additionally needed funds. Accordingly, the GWI 
Board states that it determined that the positive and 
negative factors were sufficiently balanced that valua- 
tion at cost was appropriate. 


The Commission believes that the Board of Directors, 
in valuing its IMS/MBM investment at cost, placed 
too much emphasis on anticipated operational and 
market developments and proposed additional 
financing, and considered sales of securities to 
friends of management as an accurate reflection of 
the value of GWI’s own investment. The Commission 
believes that the valuation should have given more 
consideration to the hard economic realities of the 
IMS/MBM situation, including substantial losses, un- 
reliable preliminary financial statements, deficit 
working capital position, a deficit net worth, a severe 
cash shortage, unrealized projections and the fact that 
there had been no payment of principal or interest on 
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the debt securities since their issuance in December 
1972. 


V. DISCLOSURES IN STOCKHOLDER REPORTS 


Although it does not appear that the GW! Board of 
Directors decided to stop funding SRP’s payment of 
CMI interest until September 1974, thereby creating a 
basis for default on the loan obligation which would 
allow CMI to exercise its option, both the 1973 Annual 
and 1974 Semi-Annual Reports by footnote and letter 
to shareholders mention such a possiblity. Because 
default was a distinct possibility, the Commission 
believes that disclosure of the distress value of GWI’s 
portfolio, similar to that undertaken in an internal 
memorandum of September 14, 1974 to the Board by 
GWI’s president, should have been made. The 
memorandum estimated that GWI’s consolidated 
portfolio, excluding SRP, could be liquidated on an 
immediate sale basis for only $2.4 million, which 
would have been insufficient to cover the $2.9 million 
obligation on the option in December 1973 or June 
1974. 


GWI points out that the $2.4 million “distress value” 
of the portfolio was actually the rough estimate by 
GWI’s president of the cash resources that might be 
generated under one particular alternative for dealing 
with the CMI contingent liability. It assumed that 
SRP, whose net assets then actually exceeded the 
CMI obligation by over $900,000, was given to CMI in 
partial settlement; consequently, the remaining 
contingent obligation would have been significantly 
less than $2.9 million. Furthermore, except for one 
private holding which was reduced to its cost, it 
actually valued all of the portfolio securities at the 
equivalent of their June 30, 1974 valuations rather 
than on a distress sales basis; the additional reduc- 
tion from the reported June 30 net asset value was 
due simply to the arbitrary assumption that the SBIC 
was sold intact for 37 percent of its June 30 valuation 
which reflected the average discount from net asset 
value at which public SBIC’s were then trading. 


The Board believes extensive disclosure of the 
possible impact of the option on the company had 
been made in GWI annual reports and that the 
stockholders’ understanding of that disclosure is 
reflected by the fact that the over-the-counter market 
“bid” price of GWI shares in November 1974, when the 
Commission suspended trading, was a mere $1/8 bid, 
or 2-1/2 percent of the June 30, 1974 net asset value. 
GWI had included the full audited SRP financial 
statements, including the auditors’ qualification that 
SRP’s sources of revenue were not considered 
sufficient to support operations and permit payment 
of interest and principal on notes payable, in its 1973 
Annual Report to Shareholders, and included 
condensed interim financial statements in its June 30, 





1974 Semi-Annual Report. In addition, the share- 
holders letter which was incorporated in each report 
identified the detailed problems which SRP faced and 
the uncertainties which the option presented. When 
SRP ceased paying interest on its CMI loan, thereby 
creating the basis for a potential default, GWI made 
extensive additional disclosure of the situation and its 
possible impact on the company in a September- 
October Newsletter sent to GW! shareholders and the 
press, pointing out that “if a totally pessimistic 
approach [to valuation] were taken, essentially a zero 
net asset value would result” and “any valuation yield- 
ing a net asset value above zero would be so 
imprecise that it easily could be several million dollars 
in error in one direction or the other.” Further, the 
Board was informed by GWI’s president that CMI, ona 
staff level, had expressed willingness to be 
cooperative and work with SRP in solving its prob- 
lems, thus rendering unlikely, in the Board’s 
judgment, any attempt by CMI to exercise the option. 


Another problem the Commission has_ with 
disclosures in the 1973 Annual and the 1974 Semi- 
Annual Reports is the failure to disclose 
delinquencies in interest and principal payments on 
securities of portfolio companies. 


GWI points out that its venture investments tradi- 
tionally have been interrelated packages of securities 
with equity participation the principal reason for the 
investment. The fact that such collections may be 
overdue is one of the many considerations for the GWI 
Board in valuing portfolio investments. Singling this 
factor out for special reporting, particularly when GWI 
concludes that it is not in its interest to pursue 
immediate collection, could be misleading and might 
unnecessarily affect adversely the particular portfolio 
companies, and hence, GWI’s investment in them. 
Subsequent to initiation of the investigation, GWI’s 
general counsel advised specifically against including 
such information in GWI’s shareholder reports. The 
GWI Board believes that the disclosures concerning 
these matters were adequate. It notes that its outside 
auditors, who annually reviewed GWI’s accounting 
procedures and underlying documents, did not take 
exception to such procedures or documentation nor to 
any valuation in the 1973 Annual Report, and believes 
that its disclosures were customary for the industry. 


The Commission nevertheless believes that such dis- 
closure should have been made so that investors 
could better judge the quality of their investment. 


VI. CURRENT STATUS OF THE MATTERS DIS- 
CUSSED HEREIN 


As a result of the passage of a substantial amount of 
time since the 1972-74 period when the matters 
described herein occurred, the Commission believes 


that it is appropriate also to report the current status 
thereof. To this end, GWI has assured the 
Commission that, it is in compliance with the views of 
the Commission expressed herein to the extent that 
they are currently applicable. 


With respect to the Commission’s views on Section 18 
of the 1940 Act, the matter is now moot since, as a 
result of GWI’s June 30, 1978 reorganization as a 
federally licensed Small Business Investment 
Company, it is now statutorily exempt from the asset 
coverage requirements of Section 18(a)(1)(A) of the 
1940 Act. 


Concerning the evaluation of portfolio securities, GWI 
has advised the Commission that it has formally 
adopted policies with respect to adjusting its 
valuations of debt securities to reflect changes in 
market interest rates and, consistent with its statutory 
duty to determine “fair value,” discounting “restricted 
securities” from market. At June 30, 1973, GWI held 
only one debt security with an interest rate below 
12%; it was valued at a 26% discount from its face 
amount. This affected portfolio value by 0.2%. GWI 
held only one “restricted security” at June 30, 1978 
which was valued at cost, representing a 23% 
discount from market. This affected portfolio value by 
0.5%. 


Finally, with respect to the Commission’s views on 
the disclosure of delinquencies in principal and 
interest payments, GWI reports that commencing with 
its June 30, 1978 report to shareholders, any such 
delinquencies are being noted. 








PUBLIC UTILITY HOLDING COMPANY 
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In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
Parsippany, New Jersey 


(70-5920) 


ORDER AUTHORIZING AMENDMENT TO BANK 
LOAN AGREEMENT 
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General Public Utilities Corporation (““GPU”), a 
registered holding company, has filed with this 
Commission post-effective amendments to its 
application-declaration previously filed and amended 
pursuant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rule 
50(a)(5) promulgated thereunder concerning the 
following matter. 


By order dated December 1, 1976 (HCAR No. 19778), 
GPU was authorized to borrow up to $50,000,000 from 
five banks pursuant to a Loan Agreement involving the 
issuance of GPU’s unsecured serial notes. Such 
borrowings were repayable in 13 equal semi-annual 
installments of $2,750,000 each commencing on June 
30, 1977, with a final installment of $14,250,000 
payable on December 31, 1983. Four installments of 
principal have been repaid, leaving a present principal 
balance outstanding of $39,000,000. Borrowings bore 
interest at an annual rate equal to the following 
percentages of the prime rate at each of the lending 
banks: during the first two years, 11570; during the 
next two years, 117%; during the next two years, 
119%; and in the final year, 120%. There were no 
compensating balances required with respect to such 
borrowings. The proceeds from the borrowings were 
used, together with other funds available to GPU, to 
redeem the entire $58,000,000 principal amount of 
GPU’s Debenture, 10-1/4% Series, due November 1, 
1980. 


By post-effective amendments GPU proposes to enter 
into an amendment to the Loan Agreement which 
would (a) increase the semi-annual principal 
installments from $2,750,000 to $3,900,000 each and 
reduce the final installment from $14,250,000 to 
$3,900,000; and (b) reduce the interest rate to 106% of 
the respective banks’ prime rate. As under the original 
Loan Agreement, no compensating balances are 
required with respect to the borrowings. 


The additional fees and expenses to be incurred in 
connection with the proposed transaction are 
estimated at $5,000, including legal fees of $2,500. No 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessaary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendments, be 
granted and permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
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declaration, as amended by said post-effective 
amendments, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20966/March 22, 1979 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 07960 


(70-6098) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANKS 


Jersey Central Power and Light Company (“JCP&L”), 
an electric utility subsidiary company of General 
Public Utilities Corporation (“GPU”), a registered 
holding company, has filed post-effective amend- 
ments to its application as previously filed with this 
Commission pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (“Act”) con- 
cerning the following proposed transaction. 


By order dated December 29, 1977 (HCAR No. 20345), 
the Commission authorized JCP&L, for the period 
ending December 31, 1978, to issue or renew, from 
time to time, its short-term notes to various 
commercial banks, provided that the aggregate 
principal amount of such notes outstanding at any 
one time would not exceed $127,000,000, or the 
amount permitted by JCP&L’s charter. 


JCP&L now requests that, for the period commencing 
on the date of an order granting this application and 
ending December 31, 1979, it be permitted, from time 
to time, to issue or renew notes, of a maturity of nine 
months or less evidencing short-term bank 
borrowings up to the lesser of (a) $105,000,000 prin- 
cipal amount outstanding at any one time or (b) the 
amount permitted by JCP&L’s charter. 





The short-term notes will bear interest at the lending 
bank’s prime interest rate for commercial borrowing at 
the date of issue of the notes, will mature not more 
than nine months from the date of issue, will be 
prepayable at any time without premium and will not 
be issued as a part of a public offering. 


Although no commitments or agreements for the 
proposed borrowings have been made, JCP&L expects 
that, to the extent its cash needs require, borrowings 
will be effected from time to time from among 32 
designated banks. It is proposed that the maximum 
short-term credit made available by the banks will 
total $178,800,000, which exceeds by $73,800,000 the 
maximum amount for which authority is being 
requested. It is stated that the purpose of this excess 
amount of available credit is to provide flexibility with 
one or taore particular banks (but without exceeding 
such authorized total amount for all banks) since 
some banks have indicated from time to time that it is 
not always convenient for them to renew outstanding 
notes at the time JCP&L requests them to do so. 


It is anticipated that the banks, from which 
borrowings will be made, will require compensating 
balances at levels generally approximately 10% of the 
line of credit or 20% of the amounts actually 
borrowed, whichever is higher. Assuming compensat- 
ing balances will equal 20% of the aggregate amounts 
borrowed and a prime rate of 11 3/4%, the effective 
cost of borrowing would be 14.69%. 


JCP&L proposes to use the proceeds of the short-term 
loans for its short-term working capital requirements, 
including repayment of other short-term borrowings, 
and for construction expenditures. JCP&L states that 
it now has short-term notes outstanding in an 
aggregate principal amount of $50,000,000. The cost 
of JCP&L’s 1979 construction program is approxi- 
mately $295,000,000. 


The fees and expenses to be incurred in connection 
with the proposed transaction are $3,200 in legal 


expenses. No state commission and no _ federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said post-effective 
amendments to the application, as previous amended, 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20899), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appro- 
priate in the public interest and in the interest of 
investors and consumers that the application, as 


further amended by said post-effective amendments, 
be granted: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as further amended by said post-effective amend- 
ments, be, and it hereby is, granted effective 
forthwith, subject to the condition that such authori- 
zation shall be reduced to $70,000,000 after the sale of 
the $75,000,000 bond issue scheduled for June 1979 
and subject further to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
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SEE 


SECURITIES ACT OF 1933 
Release No. 6039/March 22, 1979 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20968/March 22, 1979 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
New York, New York 


NATIONAL FUEL GAS DISTRIBUTION CORPORA- 
TION 
Buffalo, New York 


NATIONAL FUEL GAS SUPPLY CORPORATION 
Oil City, Pennsylvania 


(70-5678) 
SUPPLEMENTAL ORDER AUTHORIZING INTRA- 


SYSTEM TRANSFER OF ASSETS AND RELATED 
TRANSACTIONS 
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National Fuel Gas Company (“National”), a registered 
holding company, and two of its subsidiary com- 
panies, National Fuel Gas Distribution Corporation 
(“Distribtuion”’) and National Fuel Gas Supply 
Corporation (“Supply”), have filed with this Commis- 
sion a post-effective amendment the application- 
declaration in this proceeding pursuant to Sections 
6(a), 7, 9(a), 10, and 12 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 43 and 45 
promulgated thereunder regarding the following pro- 
posed transactions. 


By orders in this proceeding dated June 9, 1975, and 
June 16, 1975 (HCAR Nos. 19031 and 19044), National 
was authorized to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50 promulgated 
under the Act, $21,000,000 principal amount of 9% 
Debentures, Series due June 1984, and Distribution 
and Supply were authorized to issue and sell cor- 
responding notes to National having a maturity date 
of June 15, 1984, and aggregating $15,116,600 and 
$5,883,400, respectively. 


By post-effective amendment to the application- 
declaration in this proceeding, it is now proposed that 
certain properties of Distribution which actually serve 
gas supply functions to transferred to Supply and that 
certain properties of Supply which actually serve gas 
distribution functions be transferred to Distribution. 
Because the value of properties to be transferred to 
Distribution exceeds the value of properties to be 
transferred to Supply, it is also proposed that Distri- 
bution will assume existing indebtedness of Supply to 
National in a principal amount equal to such excess. 
The indebtedness to be assumed will be a portion of 
the indebtedness issued by Supply to National as 
previously authorized in this proceeding. The 
proposed transfers of properties are stated to be in 
furtherance of the 1974 reorganization of National and 
its subsidiaries approved by this Commission in 
another proceeding (HCAR Nos. 18484 and 18499 
(July 5, 1974, and July 15, 1974)) and are intended to 
rectify minor oversights in, and reflect changes in use 
after, the 1974 reorganization. 


Distribution proposes to transfer by sale to Supply 
certain pipeline segments and associated regulator 
and measuing stations which actually serve supply 
functions rather than distribution functions. A 
detailed description and a map indicating the location 


of each of these facilities are included in the 
post-effective amendment to the application-declara- 
tion. The consideration to be received by Distribution 
will be equal to the original cost of the assets to be 
transferred by sale to Supply net of applicable 
accumulated reserves and deferred taxes at the date of 
transfer. Such consideration will consist entirely of a 
portion of the property to be transferred by Supply to 
Distribution similarly valued at original cost net of 
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applicable accumulated reserves and deferred taxes at 
the date of transfer. On the basis of September 30, 
1977, data, the net book value of the consideration to 
be received from Supply would be $481,967.25. 


Supply proposes to transfer by sale to Distribution 
certain pipeline segments and associated regulator, 
measuring, amd dispatching stations, a building, and 
certain land rights, which actually serve distribution 
functions rather than supply functions. A detailed 
description and a map indicating the location of each 
of these facilities are also included in the filing. The 
consideration to be received by Supply will be equal 
to the original cost of the assets to be transferred by 
sale to Distribution net of applicable accumulated 
reserves and deferred taxes at the date of transfer. 
Such consideration will consist of (a) the property to 
be transferred by Distribution to Supply, as noted 
above, similarly valued at original cost net of 
applicable accumulated reserves and deferred taxes at 
the date of transfer, and (b) assumption by 
Distribution of certain indebtedness of Supply to 
National. The principal amount of indebtedness to be 
assumed will equal the net book value of property 
transferred to Distribution less the net book value of 
property received by Supply. On the basis of 
September 30, 1977, data, the net book value of the 
property to be received from Distribution would be 
$481,967.25, and the principal amount of indebted- 
ness to be assumed by Distribution would be 
$2,475,773.37, which amounts together equal the net 
book value of the property to be transferred by Supply 
to Distribution. 


The indebtedness to be assumed by Distribution will 
be a portion of the indebtedness issued by Supply to 
National on June 25, 1975, as part of the National 
Fuel Gas system’s most recent long-term debt 
financing in which Supply issued long-term notes. As 
part-of that same financing, Distribution issued to 
National on the same date, a note having similar 
terms. (As noted above, such transactions were 
authorized in this proceeding.) The form of note to be 
issued by Distribution to National will be identical to 
the form of note already issued by Distribution in 
conjunction with the 1975 debt financing excepting 
only the principal amount. The note to be issued will 
bear interest at the rate of 9.2% and will mature on 
June 15, 1984. 


The applicants-declarants request that the time for 
filing the certificate under Rule 24(a) respecting the 
proposed transactions be extended to 60 days after 
consummation of such transactions to permit 
preparation of financial statements and schedules. 


The requisite authorization and approval of the 
proposed transactions has been obtained from the 
Federal Energy Regulatory Commission, the New York 





Public Service Commission, the Pennsylvania Public 
Utility Commission, and the Public Utilities 
Commission of Ohio. No other state or federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. The fees and 
expenses to be incurred in connection with the pro- 
posed transactions are estimated at $45,850, 
including legal fees of $36,400. 


Due notice of the filing of said post-effective amend- 
ment to the application-declaration has been given in 
the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 20746), and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record it is hereby found that 
the applicable standards of the Act and the rule there- 
under are satisfied and that no adverse findings are 
necessary; and that is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective. 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective 
amendment, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that the time for 
filing the certification thereunder is extended so as to 
allow filing as requested. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935. 
Release No. 20969/March 22, 1979 


In the Matter of 

NORTHEAST NUCLEAR ENERGY COMPANY 

P.O. Box 270 

Hartford, Connecticut 06101 

(70-6280) 

NOTICE OF PROPOSED NUCLEAR FUEL FINANCING 


NOTICE IS HEREBY GIVEN that Northeast Nuclear 
Energy Company (‘‘NNEC”’), a wholly owned 


subsidiary of Northeast Utilities (‘Northeast’), a 
registered holding company, has filed an application- 
declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘‘Act”), 
designating Sections 6(a), 7, 9(a), 10 and 12(d) of the 
Act and Rules 44 and 50(a)(2) promulgated thereunder 
as applicable to the proposed transactions. All 
interested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


NNEC acts as agent for The Connecticut Light and 
Power Company, The Hartford, Electric Light Com- 
pany and Western Massachusetts Electric Company 
(collectively, the “Owners”), each a public utility 
subsidiary of Northeast and owners as tenants in 
common of the nuclear generating units known as 
Millstone Units 1 and 2. NNEC owns the nuclear fuel 
for Millstone Units 1 and 2 and supplies such fuel as 
to the Owners for use in the reactors of Millstone 
Units 1 and 2. NNEC has financed the acquisition, 
conversion, enrichment and fabrication into assem- 
blies of nuclear fuel through a variety of methods, 
including unsecured bank borrowings by NNEC and 
the use of internally generated funds provided by the 
Owners to NNEC pursuant to the fuel supply contract 
between the Owners and NNEC. The long-term 
financing of the nuclear fuel assemblies after their 
arrival at the plant site has been accomplished 
through the sale by NNEC of secured notes under the 
Trust Indenture dated December 1, 1972 (“Indenture”) 
between NNEC and the Connecticut Bank and Trust 
Company, as trustee. 


In February 1978, in order to provide a comprehensive 
framework for the financing of nuclear fuel primarily 
during the off-site portions of the nuclear fuel cycle, 
NNEC entered into arrangements for Millstone Units 1 
and 2 with Manufacturers Hanover Trust Company, not 
in its individual capacity but solely as_ trustee 
(“Trustee”) of the Waterford Fuel Supply Trust 
(“Trust”), which was specially created for the purpose 
of such financing pursuant to a Trust Agreement 
(“Trust Agreement”) date November 15, 1977 between 
The Connecticut Bank and Trust Company as trustor 
(“Trustor’), the Trustee and NNEC, as Beneficiary. 
Pursuant to a Nuclear Fuel Sale Agreement (‘Sale 
Agreement”) dated November 15, 1977 between NNEC 
and the Trustee, NNEC agreed to assign to the 
Trustee all of its rights, title and interest in and to all 
or part of certain nuclear fuel contracts and nuclear 
fuel pursuant to one or more assignments 
(“Assignments”). The Trustee, in turn, agreed to 
either reimburse NNEC for payments made to fuel 
vendors under the assigned nuclear fuel contracts or 
to make such payments directly to the fuel vendors. 
The Sale Agreement and the Assignments allow 
NNEC to assign to the Trustee the nuclear fuel 
contract rights with respect to one or more reload 
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batches of fuel, and to request the Trustee to finance 
such reload batches, without assigning or asking the 
Trustee to finance all of the reload batches covered by 
a given contract. 


Upon making a payment with respect to any nuclear 
fuel, the Trustee acquires title to such nuclear fuel 
(or, in some circumstances, the right to acquire title 
in the future) and the related nuclear fuel contract 
rights. Upon the completion of the processing and 
fabrication of the nuclear fuel assemblies constituting 
a reload batch and delivery of such fuel assemblies to 
the plant site, or, on any earlier date selected by 
NNEC, NNEC is required under the Sale Agreement to 
repurchase such fuel assemblies at a price equal to 
the “seller's cost”, as defined in the Sale Agreement. 
Under the Sale Agreement, NNEC’s obligation to 
repurchase the fuel and to make such payments to the 
Trustee is absolute and unconditional. NNEC is 
required to repurchase the fuel assemblies at a time 
no later than the day preceding insertion into a 
nuclear reactor. The Sale Agreement will terminate on 
the earlier of June 30, 1987, or the occurrence of 
certain other event specified therein. 


Pursuant to a Credit Agreement (“Credit Agreement”) 
dated November 15, 1977 between the Trustee and 
Manufacturers Hanover Trust Company, acting in its 
individual capacity (“Bank”), the Trustee finances its 
own payments to NNEC and the fuel vendors through 
the sale of the Trust’s commercial paper notes (“CP 
Notes”), backed by irrevocable letters of credit of the 
Bank, which are preprinted on the CP Notes. If the 
Trustee cannot sell the CP Notes or if certain other 
circumstances arise, the Bank is obligated to make 
loans to the Trustee which are sufficient in amount to 
enable the Trustee to make nuclear fuel payments to 
NNEC or to fuel vendors. NNEC may also instruct the 
Trustee to borrow from the Bank instead of issuing CP 
Notes. The Bank’s obligation to extend credit to the 
Trustee by issuing letters of credit preprinted on CP 
Notes or making loans is limited to a total 
commitment of $35,000,000. The Trustee must pay to 
the Bank a letter of credit fee computed at a rate of 
1-1/4% per annum through December 31, 1978 and 
1-1/8% per annum thereafter of the daily average 
amount of letters of credit outstanding during each 
calendar quarter. In addition, the Trustee must pay the 
Bank a commitment fee computed at the rate of 1/8 
of 1% per annum on the daily average unused portion 
of the commitment during each calendar quarter. The 
Trustee is required to pay the Bank interest on loans 
made by the Bank at a rate equal to 125% of the Base 
Rate, which is defined in the Credit Agreement as the 
higher of the Bank’s prime rate or the then current 
commercial paper rate. 


The Bank has also agreed to act as the Trustee’s 
agent for the issuance, delivery and payment of the 
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Trust’s CP Notes in accordance with the terms of a 
Depositary Agreement (‘‘Depositary Agreement’) 
dated as of November 15, 1977. The Bank receives a 
fee of $6.50 per CP Note issued under the Depositary 
Agreement. Pursuant to the terms of a Dealer Agree- 
ment dated February 7, 1978 between the Trustee and 
Lehman Brothers, Kuhn Loeb Incorporated, acting for 
itself and for Lehman Commerical Paper Incorporated 
(collectively ‘“‘Lehman”), Lehman has agreed to act as 
dealer for the sale of the CP Notes of the Trust. For 
arranging the sale of any CP Note, Lehman receives a 
fee equal to 1/8% of the principal amount thereof. 


In order to secure the Trustee’s obligations to the 
Bank, the Trustee has assigned to the Bank, as 
collateral security, all of its rights in the nuclear fuel 
being financed by the Trustee and the related nuclear 
fuel contract rights and has granted a security interest 
to the Bank in such fuel and such nuclear fuel 
contract rights. These arrangements have been 
accomplished pursuant to a Security Agreement and 
Assignment of Contracts (‘‘Security Agreement’) 
dated November 15, 1977 between the Trustee and the 
Bank, which also provides for the assignment to the 
Bank of all of the Trustee’s rights (but not its obliga- 
tions) under the Sale Agreement and the Assign- 
ments. When NNEC repurchases the nuclear fuel from 
the Trustee, the Bank will release to the Trustee all of 
its rights in such fuel, including its security interest. 


Since February, 1978, the Trustee has made payments 
to NNEC totaling approximately $23,000,000 pursuant 
to these arrangements. The use of these arrangements 
has permitted NNEC to obtain a portion of the funds 
necessary for the off-site portion of its nuclear fuel 
procurement program in a manner which is consistent 
with the terms of NNEC’s Indenture and the 
Commission’s own limitations on NNEC’s short-term 
borrowings. 


It is proposed that the Sale Agreement between NNEC 
and the Trustee, will be amended to allow NNEC to 
repurchase nuclear fuel from the Trustee up to 30 days 
following the day on which nuclear fuel is placed in a 
nuclear reactor. The amendment is designed to cure 
the existing arrangements under which it is possible 
that NNEC would be required by the Sale Agreement 
to repurchase fuel assemblies prior to the time that it 
was able to obtain the funds needed for such 
repurchase through the issue and sale of additional 
secured notes under its Indenture. The additional 
30-day grace period is expected to provide greater 
flexibility in coordinating the sale of additional 
secured notes with the repurchase of fuel from the 
Trustee. As a result of this proposed modification, it 
is possible that the Trustee will own nuclear fuel 
assemblies after they have been inserted into a 
reactor. 





In addition, NNEC proposes to add three more nuclear 
fuel contracts to the list of fuel contracts which may 
be financed pursuant to these arrangements and to 
execute assignments and to execute assignments 
partially assigning such contracts to the Trustee. 


It is proposed that the Credit Agreement between the 
Trustee and the Bank, will be amended to implement 
the following changes. First, the total commitment of 
the Bank to extend credit to the Trustee by letters of 
credit or loans will be increased from $35,000,000 to 
$50,000,000. Second, in connection with the increase 
in the commitment as described above and the 
amendment to the Sale Agreement allowing financing 
of fuel provided under the Millstone 1 Fuel Contract, 
the following arrangements have been agreed upon 
with respect to the Bank’s letter of credit fee and 
commitment fee. For financing any nuclear fuel for a 
reload batch for Millstone Unit 2, the Trustee must 
pay to the Bank a letter of credit fee computed at the 
rate of 1-1/4% per annum on the daily average 
amount of letters of credit outstanding during each 
calendar quarter; for financing any nuclear fuel for a 
reload batch for Millstone Unit 1, the Trustee must 
pay to the Bank a letter of credit fee computed at the 
rate of 1% per annum on the daily average amount of 
letters of credit outstanding. 


The Security Agreement and Assignment of Contracts 
will be amended to provide that the total amount of 
the obligations of the Trustee to the Bank which are 
secured thereby will be increased from $35,000,000 to 
$50,000,000 to reflect the increase in the Bank’s 
commitment. In addition, the Security Agreement will 
be amended to reflect the addition of the three nuclear 
fuel contracts referred to above. 


Although no formal commitments for NNEC’s bank 
borrowings to be effected in continuance of the 
financing program have been made with any bank, 
NNEC expects that such borrowings will be effected 
from the following banks through the use of joint 
usage credit lines of Northeast. These joint usage 
credit lines were approved in the Commission’s order 
of June 26, 1978 (HCAR No. 20601); 


Bank Maximum Amount 
The First National Bank 
of Boston 
Boston, Massachusetts 


$ 8,000,000 


Chase Manhattan Bank 
New York, New York 


10,000,000 


The Connecticut Bank 8,000,000 
and Trust Company 


Hartford, Connecticut 


Hartford National Bank 
and Trust Company 
Hartford, Connecticut 


8,000,000 


The Colonial Bank and Trust 
Company 
Waterbury, Connecticut 


5,000,000 


Connecticut National Bank 
Bridgeport, Connecticut 


3,000,000 


NNEC presently contemplates that its projected 
capital requirements will necessitate the borrowing of 
up to $30,000,000 from the above banks, and the 
maximum aggregate amount of such borrowings 
outstanding at any time will not exceed $30,000,000. 


The notes which will be issued to evidence these bank 
borrowings (“Bank Notes”) will each be dated the date 
of issue, will have a maximum maturity date of nine 
months with right of renewal, will bear interest at the 
prime rate in effect from time to time at the lending 
bank or at the prime rate plus a fraction thereof, will 
be subject to prepayment at any time at NNEC’s 
option without premium and will subordinated to any 
secured notes issued by NNEC. Compensating 
balances of up to 10% of the credit line plus up to 
10% of the average borrowings are required by the 
above banks. The maximum cost for any of these 
borrowings will not exceed an amount equal to the 
sum of (i) interest computed at the prime rate, plus 
(ii) the cost of maintaining compensating balances 
equal to (a) 10% of the credit line, plus (b) 10% of the 
average borrowings. Based on the assumed prime rate 
of 11.5%, the maximum effective interest rate would 
14.375%. No minimum interest rate is specified by 
any bank. 


Although NNEC’s permanent financing program 
contemplates that the Bank Notes wil! be issued, 
renewed, repaid and/or re-issued from time to time 
through December 1, 1982 to meet the proposed 
financing program, NNEC proposes to issue Bank 
Notes to the banks specified above in an aggregate 
amount not to exceed $30,000,000 at any time only for 
the period through June 30, 1980. 


A statement of the fees, commissions and expenses 
to be incurred in connection with the proposed trans- 
actions will be filed by amendment. The proposed 
transactions have been approved by the Connecticut 
Public Utilities Control Authority. It is stated that no 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 


person may, not later than April 20, 1979, request in 
writing that a hearing be held on such matter, stating 
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the nature of his interest, the reasons for such 
request, and the issues of facts or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant-declarant at the above-stated 
address, and prooi of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10630/March 20, 1979 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE COM- 
PANY 


and 

MASSMUTUAL CORPORATE INVESTORS, INC. 
1295 State Street 

Springfield, Massachusetts 01111 

(812-4422) 


ORDER PURSUANT TO SECTION 17(a) OF THE ACT 
AND RULE 17d-1 THEREUNDER. 
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Massachusetts Mutual Life Insurance Company 
(‘Insurance Company”), a mutual life insurance 
company organized under the laws of the Common- 
wealth of Massachusetts, and MassMutual Corporate 
Investors, Inc. (“Fund”), registered under the Invest- 
ment Company Act of 1940 (“Act”) as a non- 
diversified, closed-end, management investment 
company (hereinafter the Insurance Company and the 
Fund are collectively referred to as “Applicants”), filed 
an application on January 15, 1979, and an amend- 
ment thereto on January 19, 1979, for an order of the 
Commission, pursuant to Section 17(d) of the Act and 
Rule 17d-1 thereunder, permitting the Insurance 
Company, the investment adviser to the Fund, to 
approve the proposed merger of Sonderling Broad- 
casting Corporation (“Sonderling”) into Viacom Inter- 
national, Inc. (“Viacom”), which merger would, inter 
alia, involve the assumption by Viacom of $5,000,000 
in principal amount of Sonderling 9% Senior Notes 
due 1990, currently held by the Insurance Company. 
Viacom is a company in whose securities Applicants 
had invested pursuant to an arrangement that 
prohibits, except pursuant to an order of the Commis- 
sion, that acquisition of further interests in that 
company by either Applicant, other than interests 
which are in all respects identical. 


On February 22, 1979, a notice was issued (Invest- 
ment Company Act Release No. 10598) of the filing of 
the application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information stated in the application, that 
the participation of the Fund in the proposed trans- 
action, on the basis proposed, will be consistent with 
the provisions, policies and purposes of the Act, and 
that such participation will be on a basis not less 
advantageous than that of other participants. 
Accordingly, 


IT IS ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that the proposed trans- 
action be, and hereby is, permitted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10631/March 20, 1979 


In the Matter of 


AMERICAN VARIABLE ANNUITY LIFE ASSURANCE 
COMPANY 


and 


AMERICAN VARIABLE ANNUITY LIFE ASSURANCE 
COMPANY SEPARATE ACCOUNTS D AND E 

440 Lincoln Street 

Worcester, MA 01605 


(812-4439) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
11 OF THE ACT FOR AN ORDER APPROVING A 
CERTAIN OFFER OF EXCHANGE 


NOTICE IS HEREBY GIVEN that Amercian Variable 
Annuity Life Assurance Company (the “Company”) 
and American Variable Annuity Life Assurance 
Company Separate Accounts D and E (the “Separate 
Accounts”) as issuers. of the company’s individual 
non-tax qualified variable annuity contracts to be 
funded by the Separate Accounts (the “Contracts”) 
filed an application on February 26, 1979, pursuant to 
Sections 11(a) and 11(c) of the Investment Company 
Act of 1940 (“Act”) for an order approving an offer of 
exchange by the Company and the Separate Accounts 
(collectively known as the ‘‘Applicants’”’). All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein which are summar- 
ized below. 


The Company is a stock life insurance company 
organized under the provisions of the Delaware 
Insurance Code in July 1974. It is the successor in 
interest by virtue of merger to the stock life insurance 
company of the same name which was incorporated in 
the State of Arkansas in January 1967. The Company 
is a wholly owned subsidiary of State Mutual Life 
Assurance Company of America (“State Mutual”), a 
mutual life insurance company incorporated under the 
laws of the Commonwealth of Massachusetts in 1844. 
The Company’s principal operational office is in 
Worcester, MA. As of December 31, 1978, the 
Company had total assets in excess of $71 million and 
capital and surplus in excess of $4 million. 


The Separate Accounts are separate accounts of the 
Company established by vote of the Board of 
Directors of the Company, pursuant to Section 2933 of 
the Delaware Insurance Code, on February 21, 1978, 
to fund certain of the Company’s variable annuity 
contracts. The Separate Accounts are registered 


collectively as a unit investment trust under the Act. 
The assets of Separate Account D will be invested 
entirely in shares of Colonial Option Income Fund, 
Inc. (COIF); the assets of Separate Account E will be 
invested entirely in shares of Colonial Income Fund, 
Inc. (CIF) (hereinafter known as the “Funds”). 


Applicants propose to issue a new series of individual 
single payment deferred variable annuity contracts to 
be funded through the Separate Accounts. Net 
purchase payments, in a minimum amount of $10,000, 
may be allocated to either or both Separate Accounts, 
subject to a minimum of $1,000 allocated to each 
separate account to which net purchase payments are 
allocated. 


From the single purchase payment the Company 
deducts a maximum charge of 7.75% for sales and 
administrative expenses and for a minimum pre- 
retirement death benefit. A charge is also made for 
applicable state premium taxes, if any. Premium taxes 
currently range from zero to 2.50%. 


The Funds are registered as open-end diversified 
management investment companies under the Act. 
The Funds are managed and distributed by Colonial 
Management Associates, Inc. (“Colonial”) which is a 
wholly-owned subsidiary of a wholly-owned subsidi- 
ary of State Mutual. Colonial is registered as an 
investment adviser under the Investment Advisers Act 
of 1940 and as a broker-dealer under the Securities 
Exchange Act of 1934, and is a member of the NASD. 
Colonial will also serve as principal underwriter for the 
Contracts. 


Applicants state that the investment objective of CIF 
is to seek as high income as is consistent with 
prudent risk by investing in fixed-income securities 
and dividend-paying common stocks. The investment 
objective of COIF is to seek a high current return 
investing primarily in dividend-paying common stocks 
with respect to which call options are traded on 
national securities exchanges, selling covered call 
options on such stocks and entering into closing 
purchase transactions with respect to certain of such 
options. 


In addition to serving as the funding vehicles for the 
Separate Accounts, CIF and COIF are open end 
mutual funds which are offered to the general public. 
CIF was originally offered to the public in 1969 and as 
of December 31, 1978, had net assets of approxi- 
mately $265 million. COIF was originally offered to 
the public in 1977 and as of December 31, 1978, had 
net assets of approximately $161 million. 


The minimum initial investment in shares of CIF and 
COIF is $250 (except for a $25 minimum in connection 
with certain contractual plans). Sales charges on 
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purchase of shares of both CIF and COIF range from a 
maximum of 8.50% to a minimum of 1.25%. 


Exchange Offer 


Applicants propose that shareholders of CIF and COIF 
may exchange shares of such Funds for a Contract. 
Purchase payments for the Contract are amounts 
which result from the redemption of shares of the 
Fund by a shareholder who has elected to purchase a 
Contract. The amount of the purchase payment is the 
net asset value of the Fund shares redeemed for the 
purpose of purchasing a Contract at the time the 
election to purchase is made. The minimum single 
purchase payment in connection with an exchange is 
$5,000. At the time an initial purchase payment for a 
contract is received by the Company in connection 
with an exchange for Fund shares, a $50 fee will be 
deducted to reimburse the Company for contract issue 
and conversion expense. Other than such fee, no 
deduction for sales and administrative expense or the 
pre-retirement minimum death benefit will be made 
from the purchase payment. A charge will be made for 
state premium taxes, if applicable. Premium taxes 
currently range from 0% to 2.50%. 


Section 11 


Section 11(a) of the Act makes it unlawful for any 
registered open-end investment company to make an 
offer to the holders of its securities (or of the 
securities of any other open-end investment company) 
to exchange those shares for the shares of the same 
or another such company on any basis other than the 
relative net asset values of the respective securities, 
unless the terms of the offer have first been submitted 
to and approved by the Commission. Section 11(c) 
applies the provisions of Section 11(a) irrespective of 
the basis of the exchange to any type of offer of 
exchange of the securities of registered unit invest- 
ment trusts for the securities of any other investment 
company. 


Applicants state that the proposed exchange would 
occur on the application of the individual, and any 
issued Fund share certificates would be tendered to 
the Fund transfer agent for this purpose. The 
exchange would be on the basis of the net asset 
values of the securities to be exchanged, except for 
the $50 exchange fee and state premium taxes, if any, 
deducted at the time of exchange. Applicants assert 
that the exchange fee is deducted as reimbursement 
for the cost of establishing the variable annuity 
account, for the cost of issuing the Contract, and to 
cover expected expenses which result from the 
exchange of Fund shares for the Contracts. The 
amounts received from the exchange fee are not used 
to pay sales commissions but are devoted to costs 
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related to initial administrative and conversion 
expenses. 


NOTICE IS FURTHER GIVEN that any interested 
person may,-not later than April 16, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request and the issues of fact or law proposed to 
be controverted, or he may request that he be notified 
if the Commission shall order a hearing thereon. Any 
such communication should be addressed: Securities 
and Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally or 
by mail upon Applicants at the address stated above. 
Proof of service (by affidavit or, in case of an attorney 
at law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of 
course following April 16, 1979, unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive notice of further developments in 
this matter, including the date of the hearing, if 
ordered, and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10632/March 21, 1979 


In the Matter of 


ENERVEST, INC. 

Suite 269, Woodside Plaza | 
South Syracuse Circle 
Englewood, Colorado 80110 


(811-2793) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR ORDER DECLARING 
THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that Enervest, Inc. 
(“Applicant”), registered under the Investment 





Company Act of 1940 (the “Act”) as a diversified, 
closed-end, management investment company, and 
licensed as a small business investment company 
(“SBIC”) under the Small Business Investment Act of 
1958, filed an application on December 29, 1978, for 
an order of the Commission, pursuant to Section 8(f) 
of the Act, declaring that Applicant has ceased to be 
an investment company as defined by the Act.’ All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are summar- 
ized below. 


Applicant states that it was incorporated for the 
purpose of obtaining its license to operate as an 
SBIC, and that it is a lawfully organized and validly 
existing corporation under the laws of the State of 
Colorado. Applicant further states that on November 
22, 1977, it filed a registration statement under the 
Securities Act of 1933, and that on December 12, 
1977, it registered under the Act. According to the 
application, a public offering of Applicant’s securities 
has not been made and, as of December 29, 1978, 
Applicant had 19 shareholders. Applicant states that it 
does not intend to make a public offering of its 
securities and will take all appropriate steps 
necessary to avoid obtaining more than 100 share- 
holders. Thus, Applicant asserts that it is excepted 
from the Act’s definition of “investment company” by 
Section 3(c)(1) of the Act. Section 3(c)(1) of the Act, 
in pertinent part, excepts from the Act’s definition of 
“investment company” any issuer whose outstanding 
securities (other than short-term paper) are 
beneficially owned by not more than one hundred 
persons and which is not making and does not 
presently propose to make a public offering of its 
securities. 


Applicant states that its net worth as of October 31, 
1978, was approximately $629,443, and that it has no 
intention of liquidating its assets, but rather intends 
to continue to invest and reinvest such assets in 
securities issued by small business concerns as 
defined in the Small Business Investment Act of 1958. 
Applicant also states that, it does not have any debts 
or liabilities other than trade accounts payable, 
payroll taxes, accrued tax liabilities, and approxi- 
mately $3,500 in long-term debt and $3,000 in short- 
term debt, and that as of October 31, 1978, its total 
liabilities were approximately $38,300. Applicant 
asserts that it could operate more efficiently without 
being subject to the requirements of the Act. 





1Applicant originally registered under the Act as 
Energy Investments, Inc. 


Section 8(f) of the Act provides, in part, that when the 
Commission, upon application, finds that a registered 
investment company has ceased to be an investment 
company, it shall so declare by order and, upon the 
taking effect of such order, the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 13, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C 20549. A copy of such 
request shall be served personally or by mail upon 
Applicant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10633/March 21, 1979 


In the Matter of 

TWO TRUSTS TO BE ESTABLISHED PURSUANT TO 
THE COASTAL STATES—LO-VACA SETTLE- 
MENT PLAN 


MERCANTILE NATIONAL BANK AT DALLAS, 
TRUSTEE 


Main At Ervay 
Dallas, Texas 75222 
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(812-4428) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTIONS 6(c) AND 6(e) OF THE ACT FOR AN 
ORDER EXEMPTING TWO PROPOSED TRUSTS 
FROM ALL PROVISIONS OF THE ACT OTHER THAN 
SECTIONS 9, 17, 36 and 37 AND THE RULES AND 
REGULATIONS THEREUNDER 


NOTICE IS HEREBY GIVEN that Mercantile National 
Bank at Dallas (“Applicant”), the trustee of an 
irrevocable securities trust (“Securities Trust”) and an 
irrevocable gas search trust (“Gas Trust”) which are 
proposed to be established as a settlement of certain 
legal claims against Coastal States Gas Corporation 
and certain of its affiliated companies, filed an 
application on February 1, 1979 and an amendment 
thereto on March 15, 1979, pursuant to Sections 6(c) 
and 6(e) of the Act for an order exempting the 
Securities Trust and Gas Trust from all provisions of 
the Investment Company Act of 1940 (“Act”) and the 
rules and regulations thereunder, other than Sections 
9, 17, 36 and 37 to the extent set forth in the 
application. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, which 
are summarized below. 


BACKGROUND LEADING TO CREATION OF THE 
PROPOSED TRUSTS 


Applicant states that as a result of unforeseen 
increases in well-head prices of natural gas in the 
early 1970’s, Lo-Vaca Gathering Company (‘‘Lo- 
Vaca’), a subsidiary of Coastal States Gas Producing 
Company (“Producing”), which in turn is a subsidiary 
of Coastal States Gas Corporation (‘“‘Coastai”), was in 
a position under its long-term natural gas sales 
contracts of incurring increased costs for purchased 
gas, and was initially permitted by the Railroad 
Commission of Texas (“Railroad Commission”) to 
pass through its increased costs to its customers 
through a revised rate structure. Subsequently, the 
Railroad Commission ordered Lo-Vaca to refund such 
additional charges to its customers and to return to 
its original contract prices for future gas sales. Appli- 
cant represents that if these refunds, estimated by 
Lo-Vaca to be approximately $1,600,000,000, and the 
original contract prices had been enforced, Lo-Vaca 
could no longer have operated and Coastal’s 
continued existence would have been uncertain. 
Consequently, Applicant states that the parties to the 
Railroad Commission’s order proposed a settlement 
plan (“Settlement Plan”) as an alternative to the order, 
which was approved by the Railroad Commission and 
would establish for the benefit of the injured 
customers of Lo-Vaca the Securities Trust and the 
Gas Trust (“Trusts”) to receive and distribute cash to 
be received pursuant to certain contract rights 
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established in the Settlement Plan. Applicant, a 
national bank which is a wholly-owned subsidiary of 
Mercantile Texas Corporation, has been appointed by 
the Presiding Judge of the District Courts of Travis 
County, Texas (“Presiding Judge”), to serve as trustee 
of the Securities and Gas Search Trusts. Applicant 
represents that it did not participate in the settlement 
negotiations or the drafting of the Settlement Trust 
Agreement (“Agreement”) which established the 
Trusts. 


OPERATION OF THE TRUSTS 


Pursuant to the terms of the Settlement Plan, the 
Securities Trust will receive (i) Coastal Common Stock 
having a pro forma book value of $20,835,000 
(approximately 1,171,526 shares), (ii) approximately 
2,593,420 shares of Producing Common Stock (having 
a pro forma book value of approximately $19,220,000), 
(iii) 1,150,000 shares of Producing Series A Preferred 
Stock ($115,000,000 aggregate liquidation value), and 
(iv) an $8,000,000 one-year promissory note of 
Producing. The Applicant represents that subject to 
complex resale restrictions it is directed to sell all of 
these securities (except the one-year note) for cash as 
promptly as practicable, with an outside limit of seven 
years, and distribute the net proceeds to the Settling 
Customers annually as realized. According to the 
application, Applicant will serve as Escrow Agent to 
hold certain securities of Coastal and funds of Coastal 
and Producing to ensure that the Securities Trust 
realizes at least $115,000,000 from the sale of and 
dividends on the Producing Series A Preferred Stock. 


In addition, Applicant states that a Gas Search 
Agreement requires Coastal to spend in excess of 
$180,000,000 over a period of no longer than 15 years 
for the discovery and development of natural gas 
reserves, the majority of which will ultimately be sold 
to customers of Lo-Vaca, including the Settling 
Customers. Applicant represents that this gas will be 
sold by Coastal to Producing, which will be 
reorganized, spun-off from Coastal and renamed 
Valero Corporation (“Valero”), at less than market 
prices and then resold by Valero to Lo-Vaca at market 
prices, with the difference being transferred by Valero 
to the Gas Trust for annual distribution to the Settling 
Customers. Applicant states that it is impossible to 
estimate the amount of cash which will be received by 
the Gas Trust, but if no gas were discovered, Coastal 
could theoretically pay $190,000,000 into the Gas 
Trust in lieu of certain additional gas search and 
development expenditures. 


Applicant has the responsibility for making all 
decisions relating to the timing and method of 
disposition of securities in the Securities Trust. 





Because of the size of the Securities Trust and the 
potential importance of such decisions, however, the 
Applicant states that it presently intends to engage 
Duff and Phelps, Chicago, Illinois, an investment 
adviser registered under the Investment Advisers Act 
of 1940 who is independent of Applicant, Coastal, 
Producing and Lo-Vaca, to assist in matters relating to 
securities in the Securities Trust, including the timing 
and method of sales. Applicant represents that the 
investment adviser will be paid on a basis unrelated to 
proceeds realized on the sale of securities held by the 
Securities Trust and that such fees are not expected 
to exceed $20,000 annually. 


With regard to the Gas Trust, Applicant states that it 
will periodically receive cash payments from Valero 
equal to the bargain. element of gas sales, as 
described above. Applicant states that it will receive 
reports from Coastal relating to its required expendi- 
tures and gas dedications, and from Valero relating to 
amounts paid to Coastal for the purchase of gas and 
amounts received from Lo-Vaca from the sale of such 
gas, and that reports relating to expenditures by 
Coastal for the development of qualified gas projects 
will be certified by independent certified public 
accountants selected and paid for by Coastal. In 
addition, Applicant represents that gas projects and 
the amounts of gas dedicated will be certified by 
independent petroleum engineers selected and paid 


for by Coastal, and that Lo-Vaca and the Applicant are 


authorized to engage an independent petroleum 
engineer, at the expense of Lo-Vaca, to verify the 
amounts of gas dedicated. Applicant states that 
annual reports relating to the employment of correct 
accounting procedures in the determination of 
amounts to be paid by Valero and Coastal to the 
Applicant under the Gas Search Agreement will be 
certified by officers of Coastal and Valero, 
respectively. 


Applicant represents that it is required to make annual 
distributions of cash held by the Trusts and that all 
funds held pending distribution are required to be 
continually invested in interest bearing bank deposits 
or short-term fixed income securities explicitly 
authorized by the Agreement. Applicant states that 
any amounts which are not invested in such authorized 
securities must be either fully insured by an agency of 
the United States, or fully collaterized to the extent of 
market value by earmarked authorized securities, or a 
combination of both. 


With respect to compensation for its duties as 
trustee. Applicant represents that it has negotiated 
with the Settling Customers having the largest 
interests in the Trusts, and that although the 
compensation arrangement is not yet finalized, it will 
be substantially in the following manner. Applicant 
will receive an acceptance fee of $150,000 plus 


reimbursement of its expenses upon consummation 
of the Settlement Plan. For as long as there are 
assets in the Securities Trust, Applicant will receive 
annual fees of $50,000 for administering both Trusts, 
and when the Securities Trust no longer has assets, 
the Applicant will receive annual fees of $25,000 for 
administering the Gas Trust (subject to downward 
adjustments in years in which the Gas Trust only 
realizes small amounts). Applicant will receive 
aggregate investment management fees for the 
Securities Trust equal to 0.75% of the net proceeds of 
sales of securities held in the Securities Trust, and 
management fees for the Gas Trust based on hourly 
rates for officer time, ranging from $40 to $125 per 
hour. As compensation for short-term investment 
management of funds held pending distribution, 
Applicant will receive 3% of net investment income. 
Applicant represents that its total compensation, 
other than the acceptance fee, will be subject to an 
upper limit of $50,000 per year, plus officer time at the 
above hourly rate, plus 0.02% of the cash invested by 
Applicant. 


Applicant represents that throughout the duration of 
the Trusts, the Presiding Judge and the Railroad 
Commission will be monitoring the performance of 
Coastal, Valero and Applicant. Applicant states that 
the Railroad Commission’s order approving the 
Settlement Plan specifically requires that it receive all 
reports furnished by Coastal, Valero or Applicant, and 
that Applicant is required to make quarterly and 
annual reports to the Settling Customers, the 
Presiding Judge and the Railroad Commission 
detailing all receipts and dispositions of assets, 
including expenses by the Trusts. Applicant states 
that the Presiding Judge will have continuing juris- 
diction over all of the parties to ensure their 
compliance with all of the provisions of the Settle- 
ment Plan and related agreements, and that any 
Settling Customer may petition the Presiding Judge 
for the appointment of a successor trustee, or the 
Presiding Judge may act sua sponte with respect to 
any matter affecting the Trusts. Lastly, Applicant 
states that Valero, through Lo-Vaca, will be subject to 
the jurisdiction of the Railroad Commission, which 
controls the rates charged by Lo-Vaca for the trans- 
mission of gas. 


THE EXEMPTION REQUEST 


Applicant submits that by virtue of the assets to be 
held by the Trusts and the transactions contemplated, 
the Trusts might be deemed an investment company 
within the meaning of Section 3(a) of the Act. 
Accordingly, Applicant has sought an order pursuant 
to Sections 6(c) and 6(e), exempting the Trusts from 
all provisions of the Act and the rules and regulations 
thereunder, which Applicant submits would be in the 
public interest, consistent with the protection of 
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Settling Customers and within the policy intendment 
of the Act. 


Applicant submits that the Trusts lack “key 
characteristics” of investment companies such as the 
continuous purchase of securities of the investment 
company by the investing public and the continuing 
trading activities of the investment company. In this 
regard, Applicant states that after formation of the 
Trusts, no further interests in the Trusts will be 
created and the already existing interests in the Trusts 
will not be transferable. Similarly, Applicant asserts 
that the Trusts are not viewed by the parties as an 
investment vehicle, but rather as a means of 
permitting the realization of cash settlement of craims 
pending against Coastal and others through the sale 
of Coastal and Producing securities, and of receiving 
funds and monitoring Coastal’s performance under 
the Gas Agreement. 


In order to effectuate the Settlement Plan, Coastal and 
Producing have filed a registration statement pursuant 
to the Securities Act of 1933 registering the offering of 
interests in the Trusts to the Settling Customers. 
Applicant states that a complete description of the 
Settlement Plan and the Trusts is contained in the 
registration statement. Applicant states that sub- 
stantially all of the economic interest in the Trusts is 
accounted for by customers who, it is alleged, are 
large sophisticated corporations and municipalities 
which have been well represented and have carefully 
reviewed the terms of the Settlement Plan. The 
provisions of the Settlement Plan and the Trusts have 
been reviewed and approved by the Presiding Judge 
and the Railroad Commission. 


Applicant further submits that it did not participate in 
the settlement negotiations and that the Trusts will 
not be subject to domination by their investment 
adviser or by a combination of their investment 
adviser and board of directors, stating that the 
Applicant’s acts will be subject to the scrutiny of the 
Presiding Judge and that Applicant may be removed 
by 51% of the Settling Customers. Applicant 
represents that it has no _ pre-existing business 
relationships with Coastal or Valero and is required by 
the Settlement Agreement to be unaffiliated with 
Coastal and Valero within the meaning of Section 
2(a)(3) of the Act. Applicant also submits that it is 
subject to the regulations of the Federal Reserve 
Board, the Comptroller of the Currency and the 
Federal Deposit Insurance Corporation. 


Moreover, Applicant claims that the policy objectives 
inherent in the exemptions contained in Sections 7(a) 
and 7(b) of the Act for transactions incidental to the 
dissolution of an investment company argue in favor 
of the exemption. From the moment the Trusts are 
established, all of their transactions will be directed 
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toward the liquidation of all of the assets of the Trusts 
into cash and the distribution of the cash proceeds to 
the Settling Customers. 


Finally, Applicant submits that each provision of the 
Act and the rules and regulations thereunder, other 
than those from which complete exemption is not 
sought, is either inapplicable to the Trusts, or if 
applied would unnecessarily duplicate regulation 
provided by other federal agencies, or would not serve 
the public interest or that of the Settling Customers. 
No exemption is sought with respect to Section 9, 
which relates to ineligibility of certain persons to 
serve investment companies in certain capacities, 
with respect to the Applicant and any employee or 
agent of Applicant who services the Trusts or has 
access to assets of the Trusts. Applicant and the 
Trusts undertake that all transactions by the Trusts 
with affiliated persons of a type which are not 
contemplated or authorized by the Settlement Plan, 
the Agreement or the Gas Search Agreement, will be 
subject to the provisions of Section 17, which 
prohibits or regulates certain transactions between 
investment companies and their affiliates. Lastly, the 
Trusts, Applicant and its investment adviser undertake 
to be bound by the provisions of Sections 36 and 37 
which relate to breaches of fiduciary duty and larceny 
or embezzlement. 


Section 6(c) of the Act provides that the Commission, 
by order upon application, may conditionally or 
unconditionally exempt any person or transaction 
from any provision of the Act or of any rule or 
regulation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Section 6(e) of the Act provides that, if, in connection 
with any order under Section 6 exempting any 
investment company from Section 7, the Commission 
deems it necessary or appropriate in the public 
interest or for the protection of investors that certain 
specified provisions of the Act pertaining to registered 
investment companies shall be applicable in respect 
of such company, the provisions so specified shall 
apply to such company, and to other persons in their 
transactions and relations with such company, as 
though such company were a registered investment 
company. 


NOTICE iS FURTHER GIVEN that any interested 
person may, not later than April 13, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 





he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit, or in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10638/March 22, 1979 


In the Matter of 


READY RESERVES TRUST 
100 Federal Street 
Boston, Massachusetts 02110 


(812-4433) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR ORDER OF 
EXEMPTION FROM RULES 2a-4 AND 22c-1 UNDER 
THE ACT 


NOTICE IS HEREBY GIVEN that Ready Reserves Trust 
(‘Applicant’), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified management investment company, filed an 
application on February 12, 1979, and an amendment 


thereto on March 14, 1979, for an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Rules 2a-4 
and 22c-1 under the Act, to the extent necessary to 
permit Applicant to compute its net asset value per 
share, for the purpose of effecting sales, redemptions 
and repurchases of its shares, to the nearest one cent 
on a share value of one dollar. Applicant represents 
that in all other respects, its portfolio securities will 
be valued in accordance with the views set forth in 
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Investment Company Act Release No. 9786 (May 31, 
1977) (“IC-9786”). All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant represents that its investment objective is 
to obtain the maximum current income which is 
considered consistent with preservation of capital. To 
fulfill this objective, Applicant presently invests in a 
variety of money market instruments maturing 
generally within eighteen months, including U.S. 
government securities, bank obligations, high grade 
commercial paper and other corporate obligations, 
and repurchase agreements. 


Applicant represents that it presently values all of its 
portfolio assets on the basis of market quotations. 
Where market quotations are readily available, 
securities are valued at the current bid price. Any 
securities for which market quotations are not readily 
available, and other assets, would be valued at fair 
value as determined in good faith by Applicant’s 
Trustees. Generally, short-term obligations for which 
market quotations are not readily available would be 
valued on the basis of market quotations for 
comparable securities. 


Applicant states that its net income, which is deter- 
mined and declared as a dividend each day, presently 
includes all realized and unrealized gains and losses 
on Applicant’s portfolio assets. Thus, Applicant is 
able to maintain a constant net asset value per share, 
presently at $10 per share, immediately after each 
such determination and dividend declaration. Appli- 
cant further states that since all of its assets are 
valued on the basis of current market quotations, and 
because realized and unrealized gains and losses on 
such assets are reflected in Applicant’s daily distribu- 
tions of income, fluctuations in the value of 
Applicant’s assets have an effect on the amount of 
income Applicant distributes each day. 


Applicant asserts that the institutional investors it 
wishes to attract require a money market fund which 
maintains a constant net asset value per share and 
which pays dividends which do not fluctuate on 
account of daily changes in the values of its portfolio 
assets. Accordingly, Applicant proposes to: 


A. Reduce its net asset value per share to $1.00, by 
means of a 10-for-1 split-up of its shares. 


B. Effect sales, repurchases and redemptions of its 
shares at prices calculated to the nearest one cent on 
a share having a $1.00 nominal value. 


C. Value its portfolio securities with remaining 
maturities of 60 days or less on the basis of amortized 
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cost, while retaining its present method of valuation 
based on market quotations, as described above, for 
securities with remaining maturities of more than 60 
days. 


D. Limit its investments to instruments having a 
maturity of one year or less (aithough obligations 
subject to repurchase agreements may have a maturity 
in excess of one year), and maintain the average 
maturity of all instruments (on a dollar-weighted 
basis) to 120 days or less. 


E. Change its present method of determining net 
income, as described above, to exclude realized and 
unrealized gains and losses. 


F. Limit the type of investments in which it may 
invest to the following: 


1. Obligations issued or guaranteed by 
the United States or by any agency or 
instrumentality of the United States; 


2. Obligations of banks (including certifi- 
cates of deposit and bankers’ acceptances) 
having at least $1,000,000,000 in deposits 
as of their most recently published 
financial statements; 


3. Commercial paper, including master 
notes, which at the date of investment is 
rated within the two highest grades by 
Standard & Poor’s Corporation (A-1 or A-2), 
by Moody’s Investor’s Service (P-1 or P-2), 
or by Fitch’s Investor's Service (F-1 or F-2), 
or, if not rated, is issued by a company 
which at the date of investment has an 
outstanding issue rated A or better by 
Standard & Poor’s or Moody’s. 


4. Corporate obligations which at the date 
of investment are rated A or better by 
Standard & Poor’s or Moody’s; and 


5. Repurchase agreements (agreements 
under which the seller agrees at the time of 
sale of a security to repurchase the security 
at an agreed time and price) for any 
security (but regardless of its maturity) in 
which Applicant is permitted to invest; 
provided that such agreements are limited 
to transactions with financial institutions 
believed by Applicant’s investment adviser 
to present minimal credit risks. 


Applicant states that it may issue more than one 
series of shares, in which case each series would also 
be restricted to the proposed new investment policies 
and maturity limitations enumerated above. 





Rule 22c-1 under the Act provides, in part, that no 
registered investment company issuing any redeem- 
able security shall sell, redeem, or repurchase any 
such security except at a price based on the current 
net asset value of such security. Rule 2a-4 under the 
Act provides, as here relevant, that the “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing its 
price for the purposes of distribution and redemption 
shall be determined with reference to (1) current 
market value, for portfolio securities with respect to 
which market quotations are readily available, and (2) 
for other securities and assets, fair value as deter- 
mined in good faith by the board of directors of the 
registered company. In IC-9786 the Commission 
expressed its view, as here pertinent, that it is incon- 
sistent with Rule 2a-4 for certain money market funds 
to “round off” calculations of their net asset value per 
share to the nearest one cent on a share value of 
$1.00, because such a calculation might have the 
effect of masking the impact of changing values of 
portfolio securities and therefore might not “reflect” 
such funds’ portfolio valuation as required by Rule 
2a-4. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, from 
any provision or provisions of the Act and the rules 
thereunder, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant submits that the requested exemption is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act 
because it will enable Applicant to maintain, under 
ordinary circumstances, the constant net asset value 
of $1.00 per share as well as the steady flow of 
investment income which institutional investors want 
in a money market fund investment. Applicant has 
agreed, in order to attempt to assure the stability of 
its price per share, that the following conditions may 
be imposed in the order it seeks: 


1. Applicant’s Trustees, in supervising Applicant’s 
operations and delegating special responsibilities 
involving portfolio management to Applicant’s invest- 
ment adviser, undertake—as a particular responsi- 
bility within their overall duty of care owed to 
Applicant’s shareholders—to assure to the extent 
reasonably practicable, taking into account current 
market conditions affecting Applicant’s investment 
objectives, that Applicant’s price per share as 
computed for the purpose of distribution, redemption 


and repurchase, rounded to the nearest cent, will not 
deviate from one dollar. 


2. Applicant will limit the type of investments in 
which it may invest to the following: 


A. Obligations issued or guaranteed by the United 
States or by any agency or instrumentality of the 
United States; 


B. Obligations of banks (including certificates of 
deposits and bankers’ acceptances) having at least 
$1,000,000,000 in deposits as of their most recently 
published financial statements; 


C. Commercial paper, including master notes, which 
at the date of investment is rated within the two 
highest grades by Standard & Poor’s Corporation (A-1 
or A-2), by Moody’s Investor’s Service (P-1 or P-2), or 
by Fitch’s Investor’s Service (F-1 or F-2), or, if not 
rated, is issued by a company which at the date of 
investment has an outstanding issue rated A or better 
by Standard & Poor’s or Moody’s; 


D. Corporate obligations which at the date of 
investment are rated A or better by Standard & Poor’s 
or Moody’s; 


E. Repurchase agreements (agreements under which 
the seller agrees at the time of sale of a security to 
repurchase the security at an agreed time and price) 
for any security (but regardless of its maturity) in 
which Applicant is permitted to invest; provided that 
such agreements are limited to transactions with 
financial institutions believed by Applicant’s invest- 
ment adviser to present minimal credit risks. 


3. Applicant will modify the present limitations on 
the maturity of its investments as follows: investment 
will be made only in instruments having a maturity of 
one year or less (although obligations subject to 
repurchase agreements may have a maturity in excess 
of one year), and the average maturity of all instru- 
ments (on a dollar-weighted basis) will be maintained 
at 120 days or less. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 16, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
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such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10639/March 22, 1979 


In the Matter of 


SELECTED MONEY MARKET FUND, INC. 
111 West Washington Street 
Chicago, Illinois 60602 


(812-4431) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR ORDER OF 
EXEMPTION FROM RULES 2a-4 AND 22c-1 UNDER 
THE ACT 


NOTICE IS HEREBY GIVEN that Selected Money 
Market Fund, Inc. (“Applicant”) registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified management investment com- 
pany, filed an application on February 8, 1979 and an 
amendment thereto on March 14, 1979, for an order, 


pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Rules 2a-4 and 22c-1 
under the Act to the extent necessary to permit 
Applicant to compute its net asset value per share, for 
the purpose of effecting sales, redemptions and 
repurchases of its shares, to the nearest one cent on a 
share value of one dollar. Applicant represents that in 
all other respects, its portfolio securities will be 
valued in accordance with the views of the 
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Commission set forth in Investment Company Act 
Release No. 9786 (May 31, 1977) (“IC-9786”). All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant states that it is a “money market” fund 
whose investment policy is to maximize current 
income consistent with preservation of capital 
through investment in short-term debt instruments. 
Applicant states that its portfolio presently may be 
invested in a variety of money market instruments, 
including United States Government securities, 
domestic and Canadian bank certificates of deposit, 
domestic savings and loan certificates and other 
money market instruments maturing in 30 months or 
less. However, Applicant may not invest over 20% of 
the value of its portfolio in securities maturing in over 
one year. Applicant asserts that in actual practice and 
in keeping with its policies, its portfolio since its 
inception in 1977, has been invested largely in 
commercial paper of major United States corpora- 
tions, United States Government obligations and the 
certificates of deposit of banks which are among the 
largest commercial banks in the United States and 
Canada and has not purchased any securities with 
maturities in excess of one year from acquisition. 


Applicant states that it values its portfolio securities 
maturing over 60 days at market and its portfolio 
securities maturing in 60 days or less at amortized 
cost and includes unrealized portfolio gains or losses 
in determining its daily dividend so that its net asset 
value per share has remained at $10.00 a share since it 
commenced operations on November 9, 1977. 
Applicant states that if the Application is granted, it 
will a) no longer include unrealized gains or losses in 
its dividend determinations, and b) pay an 
approximately 900% stock dividend on its outstanding 
shares on a basis of approximately 9 new shares for 
each old share outstanding so that after the dividend, 
each new share will have a net asset value of $1.00. 
Applicant expects that, as a result of rounding the net 
asset value per share to the nearest cent on a $1.00 
price, its price per share for the purpose of sales and 
redemptions normally should remain at $1.00. 


Applicant states that its board of directors believes 
this proposal will benefit Applicant and its share- 
holders. Applicant, designed as an investment vehicle 
for institutional and individual investors who seek 
liquidity for their investment, has as its investment 
objective the maximization of current income 
inconsistent with the preservation of capital. 
Applicant asserts that its investors prefer that the 
daily income dividends declared by Applicant reflect 
income as earned, and that its sales and redemption 
price remain fixed. Applicant’s directors have 





concluded that stability of capital and a steady, 
relatively consistent flow of investment income would 
benefit existing shareholders. Moreover, it is asserted 
that, with a relatively fixed price per share, investors 
will have the convenience of being able to determine 
the value of their holdings, simply by knowing the 
number of shares they own. The task of maintaining 
an investment record would also be made easier for 
Applicant’s shareholders. Furthermore, Applicant 
expects this proposal to eliminate the need to include 
unrealized gains or losses in calculating its dividends, 
thereby providing more stability in its dividend 
paymenis. 


Rule 22c-1 under the Act provides, in part, that no 
registered investment company issuing any redeem- 
able security shall sell, redeem, or repurchase any 
such security except at a price based on the current 
net asset value of such security which is next 
computed after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. Rule 2a-4 under the Act provides, as here 
relevant, that “current net asset value” of a redeem- 
able security issued by a registered investment 
company used in computing its price for the purposes 
of distribution and redemption shall be determined 
with reference to (1) current market value for portfolio 
securities with respect to which market quotations are 
readily available and (2) for other securities and 
assets, fair value as determined in good faith by the 
board of directors of the registered company. In 
IC-9786 the Commission expressed its view that it is 
inconsistent with Rule 2a-4 for certain money market 
funds to “round off’ calculations of their net asset 
value per share to the nearest one cent on a share 
value of $1.00, because such a calculation might have 
the effect of masking the impact of changing values of 
portfolio securities and therefore might not “reflect” 
its portfolio valuation as required by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, from 
any provision or provisions of the Act and the rules 
thereunder, if and to the extent that such exemption is 
necessary and appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant submits that the requested exemption is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Applicant asserts that a substantial number of money 
market funds now offer the public a stable $1.00 price 
for their shares. Applicant has agreed that, in order to 
attempt to assure the stability of its price per share, 


the order it seeks may be conditioned upon its 
adherence to the following conditions: 


1. Applicant’s board of directors, in supervising 
Applicant’s operations and delegating special 
responsibilities involving portfolio management to 
Appiicant’s investment adviser, undertakes—as a 
particular responsibility within its overall duty of care 
owed to the shareholders of Applicant—to assure to 
the extent reasonably practicable, taking into account 
current market conditions affecting Applicant's 
investment objectives, that Applicant’s price per share 
as computed for the purpose of sales and 
redemptions, rounded to the nearest cent, will not 
deviate from one dollar. 


2. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of main- 
taining a stable price per share. Applicant will not 
purchase a portfolio security with a remaining 
maturity of greater than one year, nor will it maintain 
a dollar-weighted average portfolio maturity in excess 
of 120 days. 


3. Applicant will limit its purchases of portfolio 
instruments to the following: 


A. Obligations issued or guaranteed by 
the United States Government or its 
agencies or instrumentalities. 


B. Domestic bank and savings and loan 
association certificates of deposits and 
bankers’ acceptances of issuers which have 
total assets of at least one billion dollars 
($1,000,000,000) and which are subject to 
regulation by the United States Govern- 
ment or any agency thereof. 


C. Repurchase agreements with respect 
to which the underlying securities are 
issued or guaranteed by the United States 
Government or its agencies or instrumen- 
talities, limited to transactions with 
financial institutions believed by Appli- 
cant’s adviser to present minimum credit 
risks. 


D. Commercial paper of domestic 
issuers, rated A1 or A2 by Standard & 
Poor’s Corporation or Prime 1 or Prime 2 by 
Moody’s Investors Service, Inc. or issued 
by companies having an outstanding 
unsecured debt issue rated AA or better by 
Standard & Poor’s Corporation or Aa or 
better by Moody’s Investors Service, Inc. 


E. Other non-convertible debt securities 
of domestic issuers rated A or better by 
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Standard & Poor’s Corporation or Moody’s 
Investors Service, Inc. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 16, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10640/March 22, 1979 


In the Matter of 

SCUDDER MANAGED RESERVES, INC. 

175 Federal Street 

Boston, Massachusetts 02110 

(812-3665) 

NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 


EXEMPTING APPLICANT FROM SECTION 10(b)(2) OF 
THE ACT. 
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NOTICE IS HEREBY GIVEN that Scudder Managed 
Reserves, Inc. (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified, management investment com- 
pany, filed an application on July 3, 1974, and 
amendments thereto on December 27, 1977, and 
December 18, 1978, for an order pursuant to Section 
6(c) of the Act, exempting Applicant from Section 
10(b)(2) of the Act to permit all but one of Applicant’s 
directors to be interested persons of its principal 
underwriter. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, which 
are summarized below. 


The application states that Applicant was incorpor- 
ated under Maryland law on May 31, 1974, and that 
Scudder, Stevens & Clark (“Adviser”), a partnership 
registered under the Investment Advisers Act of 1940, 
has agreed, pursuant to an investment advisory 
contract: (1) to use its best efforts to provide 
Applicant with a continuing investment program 
consistent with the investment objectives and policies 
of Applicant, and (2) to pay Applicant’s office rent, 
and the executive salaries and expenses of all officers 
of Applicant. The application further states that 
Applicant will pay Adviser a fee, computed and 
accrued daily and payable monthly, at an annual rate 
of 1/2 of 1% of Applicant’s average net assets. 
According to the application, Scudder Fund 
Distributors, Inc. (“Distributors”), a wholly-owned 
subsidiary of Adviser, serves as the principal under- 
writer of Applicant’s shares pursuant to an 
underwriting agreement! , and that, pursuant to such 
agreement, Distributors currently offers Applicant’s 
shares to investors in those states in which the shares 
are qualified for sale and in which Distributors is 
qualified as a broker-dealer. Applicant states that its 
shares are sold to investors at net asset value, without 
the imposition of any sales commissions or sales 
loads. 


Section 10(b)(2) of the Act provides, in part, that no 
registered investment company shall use as a 
principal underwriter of securities issued by it, any 
director, officer or employee of such registered 
company or any person of which any such director, 
officer, or employee is an interested person, unless a 
majority of the board of directors of such registered 





lapplicant states that by letter dated July 23, 1974, 
the Division of Investment Management stated that it 
would not recommend that the Commission take 


enforcement action if Applicant and Distributors 
entered into an underwriting agreement pending 
Commission action on Applicant’s request for 
exemption from the provisions of Section 10(b)(2). 





company shall be persons who are not such principal 
underwriters or interested persons of any such 
principal underwriters. Section 2(a)(19) of the Act 
provides, in part, that when used with respect to an 
investment adviser of or principal underwriter for any 
investment company, the term “interested person” 
includes any affiliated person of such investment 
adviser or principal underwriter. 


Section 10(d) of the Act provides that a registered 
investment company may have a board of directors all 
the members of which except one, are interested 
persons of the investment adviser of such company or 
interested persons of officers or employees of the 
company, provided that certain requirements are met. 
Applicant states that it is presently an investment 
company which complies with Section 10(d) of the 
Act; that it presently has a board of directors a 
majority of which are interested persons of both its 
principal underwriter and its adviser; and that it is 
intended that Applicant and Adviser shall continue to 
comply with all of the requirements of Section 10(d) 
of the Act. 


Applicant requests that, in addition to the permission 
granted by Section 10(b) to have all but one of its 
directors interested persons of Adviser, it be 
permitted to have all but one of its directors interested 
persons of its principal underwriter. Thus, Applicant 


seeks an order pursuant to Section 6(c) of the Act, 
exempting Applicant from Section 10(b)(2) of the Act 
to permit all but one of its directors to be interested 
persons of Distributors. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any pro- 
vision or provisions of the Act or of any rule or 
regulation thereunder, if and to the exent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicant states that it desires to establish a method 
for wide distribution of its shares, and that it believes 
that this can best be accomplished through a principal 
underwriter. Applicant further states that it does not 
wish to charge a sales load, and that, because it 
wishes to remain a Section 10(d) company, its sales 
expenses strictly limited. Applicant submits that, 
under these circumstances, only Adviser, or a 
company wholly-owned by Adviser or its partners, 
could afford to undertake the expense of serving as 
principal underwriter for Applicant. 


Applicant states that, because Distributors is a 
wholly-owned subsidiary of Advisers, it is almost 
inevitable that all or nearly all of Applicant’s directors 
who are interested persons of Adviser would also be 
interested persons of Distributors. Applicant submits 
that the reasons for permitting an investment 
company which meets the requirements of Section 
10(d) to have only one director who is not an 
interested person of its investment adviser are equally 
persuasive for permitting Applicant to have only one 
director who is not an interested person of its 
principal underwriter. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 13, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8693/ March 19, 1979 


SEC v. Tipco, Inc., Olympic Petroleum Corporation, et 
al (U.S.D.C., N/D Tex., Dallas Div.( (CA-3-74-48) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office, announced that on February 23, 1979, 
the Honorable William M. Taylor, Jr., U.S. District 
Judge for the Northern District of Texas, entered a 
final judgment by default against Robert W. Wessel, 
present address unknown, permanently enjoining him 
from violating the registration and antifraud provisions 
of the federal securities laws. 


The Commission’s complaint charged Wessel with 
offering and selling unregistered securities which were 
issued by Olympic Petroleum Corporation to finance 
the drilling of oil and gas wells. The complaint also 
alleged that Wessell fraudulently misrepresented the 
status of leases and their state of completion to in- 
vestors, and that he participated in concealing finan- 
cial and management information about Olympic from 
investors. Wessel previously had consented to entry 
of a preliminary injunction without admitting or deny- 
ing allegations in the Commission’s complaint. 


Also see Litigation Releases No. 6216, 6255, 6364, and 
7021. 
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Litigation Release No. 8694/March 19, 1979 


S.E.C. v. TRANSAMERICAN GOVERNMENT SECU- 
RITIES, INC., Et AL.(W.D. Tenn. Civil Action No. 
C-79-2163-M) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission an- 
nounced that on March 9, 1979, the Honorable Robert 
M. McRae, Jr., United States District Judge for the 
Western District of Tennessee, at Memphis, entered 
an order permanently enjoining TransAmerican Gov- 
ernment Securities, Inc. (“‘TAGS’’), a Memphis-based 
broker-dealer dealing exclusively in government 
securities, Vache B. Cammack, III, of Collierville, 
Tennessee, its former president and a director, Robert 
Shropshire, of Memphis, a former salesman of TAGS, 
and Joseph William Torti, of Memphis, its chief 
operating officer, from further violations of the anti- 
fraud provisions of the Securities Act of 1933 (‘‘Secu- 
rities Act’’) and the Securities Exchange Act of 1934 
(‘‘Exchange Act’’). 


The Court also appointed a receiver for TAGS and or- 
dered that an accounting be made under the super- 
vision of the receiver to ascertain all assets and liabil- 
ities, together with all funds received and paid out to 
the date of such accounting. The order further en- 
joined TAGS, Cammack, Shropshire and Torti from 
selling, assigning, pledging, transferring or otherwise 
disposing of any assets or property belonging to 
TAGS. 


The Commission’s complaint alleged violations of 
Section 17(a) of the Securities Act, Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder in that 
TAGS, Cammack, Shropshire and Torti induced others 
to effect securities transactions from and through 
TAGS by the representation that it was ready and able 
to meet all liabilities in connection therewith, when the 
liabilities of TAGS exceeded its assets and it was 
unable to meet its current liabilities. The complaint 
also charged that the defendants induced customers to 
enter into ‘‘adjusted trades’’ and to pay so-called 
“margin funds’’ over to TAGS; that TAGS failed to 
purchase for customers securities for which purchase 
confirmations were delivered; that they misrepre- 
sented to customers that securities were held in safe- 
keeping accounts and that customers’ funds were fully 
collateralized; that they sold customers unsuitable 


investments; and that they charged excessive 
mark-ups. 


The defendants consented to the permanent injunc- 
tion, the appointment of a receiver and the other an- 





cillary relief without admitting or denying the allega- 
tions in the Commission’s complaint. 





Litigation Release No. 8695/ March 20, 1979 


SEC v. MIDAS INTERNATIONAL, INC., ET AL. 
(USDC DISTRICT OF NEVADA, Civil Action No. LV 
79-31 HEC) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange Com- 
mission, announced that on February 21, 1979, a com- 
plaint was filed in the federal district court for the 
District of Nevada, Las Vegas, Nevada, seeking to en- 
join Midas International, Inc., (Midas), Solomon 
Limited Partnership (Solomon), Melvin Lloyd Richards 
(Richards), all of Las Vegas, Nevada, Rex Lorain 
Frandsen (R. Frandsen), Lothiar W. Frandsen (L.W. 
Frandsen), both of Lava Hot Springs, Idaho, Joseph 
Vincent Gottuso (Gottuso), Claremont, California and 
Steven C. Rippon (Rippon), Salt Lake City, Utah from 
violating certain provisions of the Securities Act of 
1933, as amended, and of the Securities Exchange Act 
of 1934, as amended, and rules promulgated 
thereunder. In general, the complaint alleges viola- 
tions by certain of the defendants of the registration 
and antifraud provisions of the 1933 Act and by certain 
defendants of the antifraud provisions of the 1934 Act. 


The allegations in the complaint, in substance, con- 
cern activities of the defendants which relate to the 
offer for sale and sale of limited partnership interests 
in the Solomon Limited Partnership and in the offer for 
sale and sale of common stock of Midas International, 
Inc. 


The complaint alleges in substance, among other 
things, that Midas, Solomon, Richards, R. Frandsen 
and Gottuso, in connection with the offer and sale of 
securities, namely Solomon Limited Partnership 
interests, made untrue statements to the effect that (1) 
the Solomon claims would yield gold in values of 
$2.50-$3.00 per cubic yard based on a gold price of 
$100 per ounce to generate a return for investors; (2) 
that return could be expected within six months from 
investment; (3) the cost of production would run only 
75¢ to $1.25 per cubic yard; and (4) that the invest- 
ment was really without risk. The complaint also 
alleges that the defendants, among other things, 
omitted to inform investors that Richards had sub- 
stantial shareholdings in Midas, that day-to-day man- 
agement of the company was conducted by Richards 


rather than the Frandsen brothers, and that Richards 
had been previously enjoined by the U.S. District 
Court from, in substance, violating the antifraud pro- 
visions of the federal securities laws and that he had 
been barred by the Commission from association with 
any broker or dealer. 


The complaint also alleges that, among other things, 
the defendants, Midas, Richards, R. Frandsen, L. W. 
Frandsen, and Rippon in connection with the offer for 
sale, sale, and delivery after sale of securities, namely 
the common stock of Midas International, Inc., 
omitted to disclose to investors and potential investors 
that, among other things, the initial price quotation on 
Midas submitted to the National Quotation Bureau 
pink sheets by Rippon on behalf of Edward Brown 
Securities, Inc., Salt Lake City, Utah was arbitrary, 
inflated, and artificial, that the defendants had 
effected off the market transactions which allowed 
them to control the floating supply of Midas, that the 
defendants had effected market transactions through 
nominee and controlled accounts to maintain the price 
of Midas stock, that subsequent quotations submitted 
on Midas were inflated, artificial, and arbitrarily de- 
termined, and that shareholders letters, press 
releases, and financial statements prepared or caused 
to be prepared by Richards and the Frandsens and 
mailed to shareholders, submitted to broker-dealers, 
and the news media were false and misleading. 


Contemporaneously, the Commission filed a Motion 
for Preliminary Injunction supported by affidavits and 
other materials. A date for hearing on the Motion has 
been set for April 23, 1979. 





Litigation Release No. 8696/March 20, 1979 


U.S. v. LEVERAGE FUNDING SYSTEMS, INC., ET 
AL.(C.D. Cal. CR. 79-159) 


Leonard H. Rossen, Administrator of the Los Angeles 
Regional Office of the Securities and Exchange Com- 
mission and Andréa Ordin, United States Attorney in 
Los Angeles, announced that on February 27, 1979, a 
federal Grand Jury in Los Angeles returned a 30 count 
indictment against Peter S. Traynor (‘‘Traynor’’) of 
Los Angeles, California, William G. McDonald, Jr. 
(‘“‘McDonald’’) of Sacramento, California, Leverage 
Funding Systems, Inc. (‘‘LFS’’) and Centaur Films, 
Inc. (‘‘Centaur’’), both California corporations. The 
indictment charges 25 counts of mail fraud and 5 
counts of securities fraud. The indictment alleges that 
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these defendants, beginning in the fall of 1972 and 
continuing to May 1975, defrauded investors of at 
least $5 million in the offer and sale of limited 
partnership interests in motion picture syndications. 


The indictment further alleges that defendants, as a 
part of their sales efforts, created a false image of 
financial success and made numerous false and 
misleading statements concerning, among other 
things, the financial success and production costs of 
these motion pictures, LFS having assets of over $50 
million and the risk involved in making an investment. 
The defendants allegedly misrepresented that 
investors in one limited partnership had recouped 
their entire investment when, in fact, the monies re- 
turned were funds invested in other limited partner- 
ships by other investors. The sales activities allegedly 
also included giving prospective investors reproduc- 
tions of various magazine and newspaper articles, 
including articles from the Los Angeles Times, Herald 
Examiner and Coronet Magazine, containing represen- 
tations which the defendants knew were false. Accord- 
ing to the indictment, some investors were induced to 
borrow funds to invest in these limited partnerships 
based upon false projections of cash flow. 


The indictment followed an earlier investigation con- 
ducted by the Commission which resulted in the entry 
by consent on July 30, 1975, of a permanent injunction 
against Traynor, LFS and Centaur enjoining them 
from further violations of the anti-fraud and registra- 
tion provisions of the federal securities laws. In the 
same civil action on October 21, 1975, a permanent 
injunction was entered by consent against McDonald 
enjoining him from further violations of the anti-fraud 
provisions of the federal securities laws. 


The investigation leading to the indictment was jointly 
conducted by Postal Inspector Richard Cuthbert and 
members of the staff of the Commission’s Los Angeles 
Regional Office under the direction of Assistant United 
States Attorney Ted Wu. 


For further information, see Litigation Release No. 
7026. 





Litigation Release No. 8697/March 20, 1979 


U.S. v. EDWARD A. COPPAGE, JR. 
Criminal No. 79-29-A, E.D. Va. 
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William B. Cummings, United States Attorney for the 
Eastern District of Virginia, and Paul F. Leonard, 
Administrator of the Washington Regional Office of 
the Securities and Exchange Commission, announced 
that on March 16, 1979, Edward A. Coppage, Jr. 
(Coppage) was sentenced in the U.S. District Court for 
the Eastern District of Virginia, Alexandria Division, 
as a result of his conviction on a charge of violating the 
registration provisions of the federal securities laws. 
The Honorable Albert V. Bryan, Jr., Senior Judge, 
pronounced sentence at two years imprisonment, 
execution of which is to be suspended, and Coppage is 
to be placed on probation for two years. Conditions of 
probation were set as Coppage’s continued good be- 
havior and adherence to all federal, state and local 
laws and regulations. Prior to sentencing, Assistant 
U.S. Attorney Nash W. Schott informed the Court of 
the fact of Mr. Coppage’s cooperation with the U.S. 
Attorney’s Office in their investigation. 


Coppage’s conviction arose from his plea of guilty to a 
criminal information which charged him with making 
use of the mails in the sale of shares of the common 
stock of Research Homes, Inc. in June 1974. No 


. registration statement with respect to those shares 


was filed nor in effect with the Commission at that 
time. 





Litigation Release No. 8698/ March 22, 1979 


SEC v. THE FUNDPACK, INC., ET AL. (United States 
District Court for the District of Columbia, Civil Action 
No. 79-0859) 


The Securities and Exchange Commission (‘‘Commis- 
sion’’) announced the filing on March 21, 1979, of a 
civil injunctive action in the United States District 
Court for the District of Columbia against The Fund- 
pack, Inc. (‘‘Fundpack’’), Holding Trust (‘‘Trust’’), 
and Holdings of U.S. Government Securities, Inc. 
(‘‘Government’’), the threee investment companies in 
a Coral Gables, Florida mutual fund complex. The 
Commission’s Complaint (‘‘Compalint’’) also names as 
defendants Fundpack Management, Inc. (‘‘Manage- 
ment’’), investment adviser to the Funds, and its two 
broker-dealer subsidiaries Mutual Funds Advisory, 
Inc. (‘‘Advisory’’) and Fundpack Securities, Inc. 
(‘‘Securities’’). Also named are Victor H. Polk, chair- 
man of each of the defendant entities, Douglas Duke, 
portfolio manager of Fundpack and a director of 





Government, and John R. Kendall, employee of 
Management and operations officer of Government. 


In addition, the Complaint names as defendants 
Eugene A. Fischer, president and a director of each of 
the defendant entities; Austin Bruce, Marshall L. 
Jastromb and Gene Moore, each a vice-president and 
director of each of the defendant entities; John M. 
Burnham, Alexander K. Gregg and William F. Holli- 
day, directors of each of the Funds; and Carroll E. 
Multz, a director of Fundpack and Government. (Polk, 
Bruce, Jastromb, Moore, Burnham, Fischer, Gregg, 
Holliday and Multz are hereinafter referred to as the 
‘*Fundpack directors.’’) 


The Complaint alleges violations of the antifraud, 
registration reporting, proxy and fiduciary obligation 
provisions of the federal securities laws, as set forth 
below. 


The Allegations in the Commission’s Complaint 


The Complaint alleges that Management and _ its 
officers and employees, in disregard of the interests of 
Fundpack and its shareholders, in order to achieve and 
maintain the solvency and profitability of Manage- 
ment, instituted in the Funds, and promoted to 
investors, an investment arrangement known as 
‘*switching’’ which has substantially increased the 
revenues of Management while imposing far higher 
brokerage and interest costs, and investment losses, 
on Fundpack. 


The switching program permits and encourages the 


Funds’ shareholders to transfer their investments 
among the Funds immediately upon placing a tele- 
phone order to that effect. It has resulted in frequent 
fluctuations in the assets of Fundpack which have on 
some occasions reduced its net assets by as much as 
approximately 70% in a single day. Such fluctuations 
have been accompanied by extremely high portfolio 
turnover in Fundpack and a radical increase in its 
brokerage expenses, most of which are rebated to 
Management through Advisory. In addition, 
Fundpack has been forced to borrow extensively to 
make payments to Trust and Government when share- 
holders switch out of Fundpack, and to purchase 
portfolio securities in advance of receiving payment for 
switches into Fundpack. Moreover, after shareholders 
switch out of Fundpack it often continues to hold an 
investment portfolio far higher in value than Fund- 
pack’s net assets, thereby leveraging its investments 
and aggravating any decline in the value of Its port- 
folio securities when such a leveraged condition exists. 
The total operating costs and investment losses as a 


result of the switching program have on occasion been 
as high as 12% of Fundpack’s average net assets on 
an annualized basis. 


The Complaint also alleges that the Management 
defendants have engaged in other self-dealing 
practices which have substantially increased, at the 
expense of Fundpack and its shareholders, the ‘‘dealer 
concessions’’ (commission equivalents received by Ad- 
visory in selling certain mutual funds to Fundpack) 
earned by Management by inducing excessive 
portfolio turnover in Fundpack, causing it to honor 
longterm letters of intent for the purchase of mutual 
fund shares without regard to the investment merits, 
and causing Fundpack to favor purchasing for its port- 
folio mutual funds which returned dealer concessions 
to Management rather than those which did not. 
Moreover, the Complaint alleges that Management 
improved the apparent performance of Trust by 
shifting its operating expenses to Fundpack. 


The Complaint further alleges that each of the Fund- 
pack directors, in a breach of his fiduciary duty involv- 
ing personal misconduct, favored Management by ac- 
quiescing in the conduct just described and by re- 
newing Fundpack’s advisory contract with Manage- 
ment and approving amendments to such contract 
which benefitted Management in disregard of the 
interests of Fundpack and its shareholders. In addi- 
tion, the Complaint alleges that the Fundpack 
directors failed to conduct inquiries, and failed to 
receive and consider information reasonably necessary 
for them to evaluate the switching program and the 
self-dealing transactions by Management. The Com- 
plaint alleges that the Funds’ prospectuses, annual 
and periodic reports, proxy soliciting materials and 
other literature and representations have been 
materially false and misleading with respect to the 
matters just described, that Fundpack and Trust 
offered and sold unregistered securities to the public, 
and that Fundpack engaged in practices violating its 
investment restrictions and restrictions contained in 
the Investment Company Act of 1940. 


Relief Sought by the Commission 


The Complaint seeks to permanently enjoin the de- 
fendants from violating various of the antifraud and 
registration provisions of the Securities Act of 1933, 
the antifraud provisions of the Securities Exchange 
Act of 1934 and the Investment Advisers Act of 1940, 
and the antifraud, reporting, proxy, fiduciary obliga- 
tion and: investment restriction provisions of the 
Investment Company Act of 1940. 
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The Complaint also seeks (1) to permanently enjoin 
the Management defendants, Securities and the Fund- 
pack directors from serving or acting as directors, 
investment advisers, principal underwriters or in 
various other capacities for any registered investment 
company, (2) an order requiring Management to 
account for and disgorge all money it received by 
reason of the aforementioned self-dealing practices, 
(3) an order requiring Fundpack and Trust to offer to 
rescind all sales of their shares made during the 
pendency of the aforementioned registration viola- 
tions, and (4) an order appointing a trustee to take 
possession of, administer and dispose of the assets of, 
the Funds subject to the Court’s supervision. 





Litigation Release No. 8699/ March 22, 1979 


SEC v. VIENNA FINANCE COMPANY, INC. and 
NORMAN C. TILLETTE (E.D. Va., Civil Action No. 
79-211-A) 


Paul F. Leonard, Administrator of the Washington 
Regional Office of the Securities and Exchange Com- 
mission, announced that on March 22, 1979, the 


Honorable Albert V. Bryan, Jr. of the United States 
District Court for the Eastern District of Virginia at 
Alexandria entered judgments of permanent injunction 
restraining and enjoining defendants Vienna Finance 
Company, Inc., and its president, Norman C. Tillette 
(‘‘Tillette’’) of Herndon, Virginia, from violating the 
registration and anti-fraud provisions of the Securities 
Act of 1933 and the anti-fraud provisions of the 
Securities Exchange Act of 1934. The defendants con- 
sented to the entry of the final judgments without 
admitting or denying the allegations of the Commis- 
sion’s complaint. Additionally, Tillette was ordered to 
disgorge $130,000 to Vienna Finance and to inform 
Vienna Finance investors of the company’s financial 
condition. Vienna Finance was ordered not to extend 
any loans to Tillette or increase his salary or other 
benefits without prior approval by the majority of 
Vienna Finance’s investors. 


The Complaint, which was filed on March 21, 1979, 
alleged that the defendants obtained in excess of 
$850,000 from investors through the use of misrepre- 
sentations and omissions of material facts, relating to, 
among other things, the financial condition of Vienna 
Finance and Tillette’s use of the proceeds from the 
sales and securities for his personal use, including un- 
secured interest free loans, clothes, jewelry, enter- 
tainment, and automobiles. 
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